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United States Court of Appeals for the 
District of Columbia 


Equity Xo. 65816 

Johann Carl Pflueger, Plaintiff , 

vs. 

Tiik United States of America, et al., Defendants. 

United States of America. 

District of Columbia, ss ; 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for the Recovery of Just Compen¬ 
sation Under the Fifth Amendment and Section 9-a 
of the Trading with the Enemy Act. 

Filed November 1 - 1937 

In the District Court of the United States 
For the District of Columbia 

Equity Xo. 65816 

Johann Carl Pflueger, Address: e/o R D Silliman 
57 William St. X. V. C. Plaintiff . 

vs. 

The United States of America. Homer S. Cummings, 
Attorney General of the United States as Alien Prop¬ 
erty Custodian, W. A. Julian, Treasurer of the United 
States, Defendants. 

To the District Court of the United States for the Dis¬ 
trict of Columbia: 

Plaintiff for his cause of action herein states as follows: 
1. Plaintiff is a citizen of the United States and a resident 
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of the Citv and Countv of San Francisco, State of Cali- 
fornia. 

2. Defendant, Ilonier S. Cummings, is the duly appointed 
and qualified Attorney General and Alien Property Cus¬ 
todian of the United States and resides in the City of 
Washington, District of Columbia, and is sued in his of¬ 
ficial capacity. The defendant, W. A. Julian, is the duly 
appointed and qualified Treasurer of the United States and 
resides in the City of Washington, District of Columbia, 
and is sued in his official capacity. 

3. This suit is brought by plaintiff pursuant to the Fifth 

Amendment to the Constitution of the United States 
2 and Section 9a of the Trading with the Enemy Act 
(40 Stat. 411, as amended). 

4. That at all times hereinafter mentioned plaintiff was, 
and now is, a loyal citizen of the United States. 

5. In accordance with the provisions of said Section 9-a, 
plaintiff duly filed with the defendant, Homer S. Cummings, 
as Alien Property Custodian, on the 21st day of April, 
1937, a notice of his claim, under oath, in the form required 
by the Alien Property Custodian, with application to the 
President for allowance thereof, a copy of which notice and 
application is hereto annexed, marked Exhibit A and made 
a part of this complaint. That on the 7th day of July, 1937, 
the defendant, Homer S. Cummings, returned the said 
notice and application to plaintiff stating that there is no 
provision of law authorizing the Alien Property Custodian 
to receive and consider the same. That more than sixty 
days have elapsed since the filing of said notice and appli¬ 
cation for executive allowance and that no other action 


has been taken thereon by the Alien Property Custodian 
or the Executive Department of the Government. 

G. That on and prior to the 28th day of January, 1918, 
plaintiff was the sole owner and holder of one thousand 
two hundred and forty-six (1,246) shares of the common 
capital stock of H. Hackfeld & Company, Limited, a cor¬ 
poration organized and existing under the laws of Hawaii, 
with principal office at Honolulu, Hawaii. That said cor¬ 
poration was capitalized in 1918 with 3,000 shares of pre¬ 
ferred stock of tin* par value of $300,000, and 37,000 shares 
of ebmmon stock; that plaintiff’s interest in the assets of 
said 'corporation, on the 28th day of January, 1918, after 
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allowance of $300,000 for the preferred stock, was .033675 
thereof. 

7. That on the 28th day of January, 1918, IT. Hackfeld 

& Company, Limited, was the largest and most 

3 profitable commercial enterprise in the Territory of 
Hawaii, acting as factor for nine sugar plantation 

corporations, through the medium of exclusive agency con¬ 
tracts, stock ownership in plantation corporations and rep¬ 
resentation on their directorates; that as a result of said 
agency contracts, IT. Hackfeld & Company, Limited, con¬ 
trolled, financed and sold approximately 25$ of the total 
raw sugar output of the Hawaiian Islands; that it owned 
and operated the largest merchandising business in the 
Territory of Hawaii, with extensive and profitable branches 
at New York, San Francisco, Honolulu, Hilo and Kailua; 
that it operated a large insurance business; held the agen¬ 
cies for several important steamship lines; conducted an 
extensive private banking business with its affiliated plan¬ 
tation corporations, stockholders, employees and customers, 
and engaged in numerous other related lines of activity 
and played a dominant position in the social, economic and 
political life and development of the Hawaiian Islands. 

8. That on and prior to the 28th day of January, 1918, 
plaintiff was the absolute owner and holder of one thousand 
six hundred and twenty-nine (1,629) shares of the common 
capital stock of Pacific Guano & Fertilizer Company, a 
corporation organized and existing under the laws of Ha¬ 
waii, with principal office at said Honolulu. 

9. That, with tin* exception of certificates representing 
one hundred eighty-five (185) shares of the common stock 
of H. Hackfeld & Company, Limited, which were at all 
the times hereinafter mentioned, in the possession of plain¬ 
tiff, all of the certificates evidencing the shares of stock 
described in paragraphs 6 and 8 hereof were, on the 28th 
day of January, 1918, and, for a long period prior thereto, 
had been, on deposit with, and in the confidential custody 

and safekeeping of IT. Hackfeld & Company, Lim- 

4 ited, in said Honolulu, to be managed and voted by 
the executives thereof, under power of attorney from 

plaintiff, and for his individual account. 

10. That the certificates representing said 1,246 shares 
of the common stock of H. Hackfeld & Company, Limited, 
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owned and held by plaintiff, had been issued to and stood 
in the individual name of plaintiff on the 28th day of Janu¬ 
ary, 1 1D1S: that the certificates representing: said 1,629 
shares of the common stock of Paciiic Guano & Fertilizer 
Company, Limited, owned and held by plaintiff, although 
nominally issued and standing on the 28th day of January, 
1918. in the name of J. C. Pllueger & Company, a firm 
whollv owned and controlled bv plaintiff, were the sole and 
absolute property of plaintiff on said date. 

11. That on the 28th day of January, 1918, the full and 
true value of the said 1246 shares of the common capital 
stock of II. Hackfold & Company, Limited, owned and held 
by plaintiff, was not less than Eight hundred and ten Dol¬ 
lars' ($810.00) per share, or One million nine thousand two 
hundred and sixty Dollars ($1,009,260); that on said date 
the full and true value of the 1,629 shares of the common 
capital stock of Pacific Guano & Fertilizer Company, owned 
and held by plaintiff, was not less than Three hundred and 
fifty Dollars ($350.00) per share, or Five Hundred seventy 
thousand one hundred and fifty dollars ($570,150): and that 
on said date the full and true value of all of said shares 
seized and disposed of was not less than one million five 
hundred seventy-nine thousand four hundred and ten dol¬ 
lars ($1,579,410.00). 

12. That on the 28th dav of Januarv, 1918, Trent Trust 
Company, Limited, an Hawaiian corporation, as depositary 

of the Alien Property Custodian, seized the 1,246 
5 shares of such stock; that at all times thereafter the 


Alien Property Custodian purported to act as trus¬ 
tee of the owner of said 1.246 shares of the common capital 
stock of H. Hackfold & Company, Limited; and on said 
2Sth day of January, 1918, said depositary, acting on behalf 
of the Alien Property Custodian, also seized and took pos¬ 
session of the 1629 shares of the common capital stock of 
Pacific Guano & Fertilizer Company, owned and held by 
plaintiff. 

13. That the said Custodian, acting through his said de¬ 
positary. thereafter caused certificates of stock represent¬ 
ing all of the shares so seized by him to be transferred to 
his depositary, Trent Trust Company, Limited, and caused 
a corporation, American Factors, Limited, to be incorpo¬ 
rated in Hawaii, with a capitalization of 50,000 shares of 
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the par value of $100 each, and caused said 50,000 shares 
to be delivered to H. Hackfeld & Company, Limited, in 
exchange for all of its assets; thereafter the Custodian 
caused said 50,000 shares of American Factors, Limited, 
to be transferred to his agents and trustees, to themselves, 
as voting trustees of the new corporation; thereafter the 
Custodian ordered voting trust certificates representing 
said shares to be sold, one-half to a syndicate composed of 
the trustees and their business associates, mainly rival 
sugar factors, agencies and competitors of IT. Hackfeld & 
Company, Limited, and the balance to such persons, in¬ 
cluding themselves, as they might personally approve, at 
an arbitrary price of $150 per share fixed by the Custodian. 

14. That the price of $7,500,000 so arbitrarily fixed by 
the Alien Property Custodian as the value of the assets of 
IT. Hackfeld & Company, Limited, as a going concern, was 
$22,500,000 less than the true value thereof; that the Cus¬ 
todian directed that 80% of the purchase price could be 

paid in Liberty Bonds, which were accepted at par, 
(3 although the then market value was about ten points 

below par; that the Custodian and his agents and 
trustees, wrongfullv failed to obtain and in fact denied anv 
allotment or participation in said shares of American Fac¬ 
tors, Limited, to plaintiff. 

15. That the said Custodian also wrongfully directed the 
sale at public auction by Trent Trust Company, Limited, 
as depositary of the Custodian, of plaintiff's 1629 shares of 
common stock in Pacific Guano & Fertilizer Company to 
American Factors, Limited, and others, in sympathy with 
his agents and without notice to the plaintiff or any proper 
steps as trustee to protect his interest at said auction sale 
at a time when plaintiff was unable because of the War to 
protect his own rights. 

16. That the Custodian deposited the net proceeds of 
said sales to the credit of plaintiff in two trusts, known as 
Trust Xo. 12,644 and Trust Xo. 12,6319, and delivered the 
same to the Treasurer of the United States. 

17. That all of the aforesaid proceedings and sales were 
undertaken and consummated while plaintiff was unavoid- 
ablv detained in Germanv because of war conditions, and 
were without his consent or approval, and without any at¬ 
tempt whatever by the Alien Property Custodian or any- 
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oho else to notify plaintiff of the same or to properly safe¬ 
guard his interests. 

IS. That in spite of repeated efforts through the accred¬ 
ited diplomatic agencies of the United States to obtain per¬ 
mission to return to the United States throughout the war, 
it was not until the month of May, 1920, that plaintiff was 
able to return to the United States, where he has resided 
continuously ever since. 

7 ! 10. That when plaintiff in 1018 first learned of the 

proposed dissolution of II. Hackfcld Company, 
Limited, by the Alien Property Custodian, he communi¬ 
cated through diplomatic channels with the Secretary of 
State of the United States, requesting that his property in 
Hawaii be not sequestered or sold, since he was a citizen of 
the United States: that notwithstanding such request and 
protest were communicated by the Secretary of State to 
'\ the! Alien Property Custodian, plaintiff's property was 
i seized and sold as aforesaid. That only the sum of $245,462 
I on account of the liquidation of his 1246 shares of common 
Ij stock in II. Hackfeld Company, Limited, and $260,707 on 
; acebunt of the sale of his 1(529 shares of common stock of 
Pacific Guano & Fertilizer Company, Limited, have been 
paid to plaintiff. 

20. Plaintiff avers that the said sum of $506,169 paid as 
aforesaid falls far short of the just compensation to which 
he is entitled as a citizen of the United States for the taking 
of his private property for a public purpose; that it does 
not restore to him the fair value of his property which was 
wrongfully seized and sold as aforesaid. 

21. Plaintiff avers that the defendants and each and even* 

• 

officer holding the position of Alien Property Custodian 
from January 28th, 1918, to and including this date, as 
public officers of the United States, took and held the prop¬ 
erty of such persons as were citizens of the United States 
in trust for them, to render and return the same or, if 
unable to do so, its full value at the time of taking, with 
compensation for the loss of use of such property, and that 
they are required to make just compensation to plaintiff for 
the property so appropriated and taken for public use, 
namely, the prosecution of a war between the United States 
and Germany. 
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8 22. Plaintiff avers that he has diligently pursued 

remedies in an effort to recover for the losses that 
he has sustained as aforesaid; that on September 5, 1924, 
plaintiff and other stockholders of II. Ilackfeld & Com¬ 
pany, Limited, instituted an action against American Fac¬ 
tors, Limited, and other defendants, in the Superior Court 
of the City and Countv of San Francisco, State of Cali- 
fornia, alleging that the aforesaid reorganization of IT. 
Ilackfeld Company, Limited, was a fraudulent conspir¬ 
acy on the part of the defendants to acquire the assets of 
IT. Ilackfeld & Company, Limited, for a fixed consideration 
of $7,500,000; that the Alien Property Custodian in that 
action joined in the prayer for relief, and though nominally 
a defendant was actually a co-plaintiff; that said action 
resulted in a final decision for the defendants, when cer¬ 
tiorari was denied by the United States Supreme Court on 
April 25th, 1932 (286 U. S. 547): that on December 23rd, 
1935 Trent Trust Company, Limited, petitioned the Circuit 
Court of the First Judicial Circuit for the Territorv of 


Hawaii, for the final judicial settlement of its accounts and 
for its discharge as liquidator of H. Hackfold & Company, 
Limited: that a further payment of $796.73, has been re¬ 
ceived therefrom in behalf of plaintiff. 

23. That it was not until the final determination of the 


aforesaid litigation and other actions and proceedings in¬ 
stituted by other stockholders of H. Hackfold & Company, 
Limited, that plaintiff was in a position to assert his rights 
herein above set forth; that plaintiff has at all times vigor¬ 
ously prosecuted, through diligent and competent counsel, 
his rights and has sought bv everv available means to es- 
tablish said rights and to recover the loss which he has 
sustained, and plaintiff has not been guilty of any laches 
whatsoever in instituting this suit. 

9 "WHEREFORE, plaintiff prays: 

1. That a writ of subpoena be issued by this Hon¬ 
orable Court to the defendants and each of them, requiring 
them to answer this his bill of complaint. 

2. That an order be made permitting the plaintiff to 
inspect all books, accounts, documents, papers, reports, 
cablegrams and letters in the offices of the defendants 
Cummings and Julian pertaining to the matters in contro¬ 
versy herein. 
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3. That this Court determine and award to the plaintiff 
just Compensation for the taking of the aforesaid property 
of the plaintiff for public use, to wit. the fair value of such 
property as of the date of taking, viz: January 28th, 1918, 
less all payments heretofore made, together with use from 
the date of such taking: until such compensation is made, 
duly allowing for any interest heretofore paid: and that 
this Court order and decree that the full amount of such 
just compensation and use he paid to the plaintiff. 

4. That an accounting he had to determine the exact 
amount that plaintiff is entitled to receive, including an 
amount in lieu of interest on the principal sum from the 
date of the taking of the said property from plaintiff until 
payment is made, deducting payments heretofore made 
and the interest paid thereon. 

5. And for such other and further relief as to this Court 
shall deem just and proper. 

JOHANN CARL PFLUEGER 

GEORGE \V. TTOTT 
Attorney for Plaintiff. 

REUBEN D. STLLIMAN 
Of Counsel. 

10 Exhibit A 

Filed November 1 - 1937 

Attornev General of the United States as 
Alien Property Custodian 
Notice of Claim Pursuant to Section 9 of 
“Trading with the Enemy Act.” 

Claim No. Trust Nos. 12,044 and 12,039. Claimant: J. C. 
Pflueger. Record Ownership. Reverse. Debt. Reporter. 

(Department of Justice, Alien Property Bureau Received 
April 21, 1937 - Noted -- Date -- A ns’d -- Date.) 

•*#**###### 

HOMER S. CUMMINGS, Attorney General, as Alien 
Property Custodian, "Washington, D. C. 

The undersigned, hereinafter referred to as claimant, 
desiring to take advantage of section 9 (a) of the “Trad¬ 
ing with the Enemy Act,” hereby gives you notice of claim, 
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and makes application to the President for the allowance 
thereof, as follows, and hereby agrees to furnish such 
other information and proof as you may require: 

1. Name of Claimant: J. C. Pflucger 

2. Address of Claimant: Care of Reuben D. Silliman, 
57 William Street, Xew York, X. Y. 

3. X'o other person has any interest in this claim. 

4. The nature of the claim, notice of which is hereby 

given, is as follows: 

11 The claimant was the owner, on and prior to Janu¬ 

ary 28, 1918, of: 

1246 shares of the common capital stock of H. Ilaekfeld 
& Company, Limited, and 

1629 shares of the common capital stock Pacific Guano 
& Fertilizer Company, together with cash and other se¬ 
curities of no consequence as respects this claim. 

All of the said shares of stock of claimant except 185 
shares of the common capital stock of H. Hackfeld & Com¬ 
pany, Limited, which were in Germany, were left in Ha¬ 
waii in the confidential custody of H. Hackfeld & Company, 
Limited, in reliance upon the long established public policy 
of the United States, by which the property and rights of 
the inhabitants of territory accepted by cession by the 
United States have been held to be sacred—the term prop¬ 
erty having been declared to include every species of title 
and right: and said securities were there in Hawaii in said 
custody of IT. Hackfeld & Company, Limited, when they 
were seized by the agents of the Alien Property Custodian 
as herein set forth. 

That on January *2S, 1918, demand was made on IT. Hack¬ 
feld & Company, Limited, by the Depositary of the Alien 
Property Custodian, the Trent Trust Company, Limited, 
of Honolulu, Hawaii, for one thousand and sixty-one shares 
(1061) of the common capital stock of H. Hackfeld & Com¬ 
pany, Limited; however, said H. Hackfeld & Company, 
Limited, delivered to the Trent Trust Company, as such 
depositary 1246 shares of the common capital stock of II. 
Hackfeld & Company, Limited, standing in the name of 
claimant. (X’o demand was served on H. Hackfeld & Com¬ 
pany, Limited, for the 185 shares erroneously delivered 
as aforesaid until January 22, 1919), but at all times af¬ 
ter January 28, 1918, the Alien Property Custodian pur- 
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12 ported to act as the owner of 1,246 shares of the 
common capital stack of IT. Hackfeld & Company, 
Limited, belonging to this claimant. All of which shares 
were thereafter disposed of at less than their fall and true 


value by the said Alien Property Custodian as hereinafter 


dated. 


On January 28, 1918, the Alien Property Custodian, act¬ 
ing through said Trent Trust Company, Limited, as de¬ 
positary, also seized the 1629 shares of the common capital 
stock of Pacific Guano and Fertilizer Company (standing 
in 'the name of J. C. Pflueger & Company), but which be¬ 
longed to the claimant as his sole individual property. 

As to the 11. Hackfeld & Company, Limited, shares. 

H. Hackfeld Company, Limited, incorporated under the 
laws of Hawaii prior to 1918, was capitalized in 1918 with 
2,000 shares of preferred stock of the value of $200,000 and 
27,000 shares of common stock; claimant's interest in the 
assets of II. Hackfeld & Company, Limited, on January 28, 
1918, after allowing $200,000 for the preferred stock, was 
.022672 thereof. 


After said seizure of claimant's 1246 Hackfeld Company 
common shares, the Alien Property Custodian, on or about 
August 20, 1918, unlawfully and in contravention of the 
rights of claimant under the Fifth Amendment to the Con¬ 
stitution of the United States, and without the claimant's 
knowledge or consent, having erroneously determined that 
the claimant (and others holding more than a majority of 
the stock of said 11. Hackfeld & Company, Limited,) were 
German nationals, whereas claimant was at all times a 
loval American citizen, ordered said 11. Hackfeld & Com- 
panv, Limited's assets sold and transferred, as a going 
concern, to a new Hawaiian corporation, organized by the 
Alien Property Custodian's agents in Hawaii and named 
American Factors, Limited, in exchange for 50,000 
13 voting trust certificates of said American Factors, 
Limited—convertible, three years after the end of 
the World War into an equal number of common shares. 

The Alien Property Custodian thereafter ordered his 
agents, without the knowledge or consent of claimant, to 
sell said voting trust certificates for an arbitrary price 
fixed by him of $150 each, or a total of $7,500,000 as the 
value of the assets of H. Hackfeld & Company, Limited, 
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to a favored list of subscribers, including: themselves but 

not the claimant—and, after deducting; $300,000 for the 

]>referred stock, ordered that .033675 of the said proceeds, 

amounting to $245,462 or thereabouts, be paid in Liberty 

Bonds at par, into a trust in the Custodian's office in the 

name of the claimant and numbered 12,644. Thereafter 

payments were made to claimant in cash and Liberty Bonds, 

covering said sum, or the approximate amount thereof, 

with Libertv bond and other interest collected bv the Cus- 
• * 

todian thereon. 

Said price of $7,500,000, arbitrarily fixed by the Alien 
Property Custodian as the value of the assets of said H. 
I lackfold &■ Company, Limited, as a going concern, was in 
fact $22,500,000 less than the full and true value thereof 
and the loss and injury to claimant, by reason of said sale 
and orders of the Alien Property Custodian, was $763,708, 
and lawful interest, or compensation for loss of use. 

As to Pacific Guano & Fertilizer Company. 

Pacific Guano & Fertilizer Company was also incorpo¬ 
rated under the laws of Hawaii with a capitalization in 1918 
of $1,000,000, there being 10,000 shares of the par value of 
$100, outstanding on January 28, IBIS. 

14 The claimant was then the owner of 1629 shares 
of the capital stock of said company. The Alien 
Property Custodian and his agents, further disregarding 
claimant’s American citizenship, ordered, without the 
knowledge or consent of claimant, the sale of claimant's 
stock at $155, or thereabouts, per share, notwithstanding 
said shares were worth at their full and true value about 
$350, all in contravention of the rights of claimant, as an 
American citizen, under the Fifth Amendment to the Con¬ 
stitution of the United States and to the injury and loss 
of claimant in an additional sum of $309,443, and lawful 
interest, or compensation for loss of use. 

Summary of Amount Claimed. 

Value of shares at time of seizure: 

1246 shares H. Hackfeld & Company, Ltd. $1,009,260 

1629 shares Pacific Guano & Fertilizer Co. 570,150 


Total 


$1,579,410 
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Amounts paid to claimant on account of said shares (the 
exact amounts and dates being known to the Custodian). 


For H. Hackfeld & Co. shares,.$245,462 

For Pacific, Guano & Fertilizer Co. 
shares, 260,707 506,160 


Total 


$1,073,241 


Difference, representing loss, without interest, $1,073,241 
Claimant therefore claims said sum of $1,073,241, and 
legal interest, or compensation for loss of use. 

5. The claimant represents and alleges that he was born 
in Honolulu, Kingdom of Hawaii, February 21, 1861, 
15 and was a citizen thereof and of the Republic of Ha¬ 
waii until June 14, 1000, and since the latter date he 
has been a citizen of the United States, and owner of the 
property and rights claimed under the provisions of section 
0 (a) of the “Trading with the Enemy Act:” that no per¬ 
son'or persons whatsoever have any interest in or lien upon 
the proceeds of the claim set forth in the within notice; 

that the notice is not filed in collusion with anv enemv or 

• • 

ally of enemy, or any other person or persons, for the pur¬ 
pose of avoiding the terms and provisions of the “Trading 
with the Enemy Act:” that the claim herein referred to is 
in all respects bona fide and there are no set-offs, counter¬ 
claims, or defenses, except as herein stated. 

Dated. April 20th, 1937. 

J. C. PFLUEOER 


State of New York, 

County of Nnv York . 

I swear that the foregoing statements are true and cor¬ 
rect to the best of my knowledge and belief. 

J. C. PFLUEGER 

Subscribed and sworn to before me this 20th day of 
April, 1937. 

(Robert P. Series, Notary Public, Queens County) 
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1G Defendants’ Defense in Point of Law and Answer 

Filed November 22 1937 
# # # 

Defense in Point of Law 

Come now the defendants, Homer S. Cummings, Attor¬ 
ney General of the United States, as Alien Property Cus¬ 
todian, and AY. A. Julian, as Treasurer of the United States, 
and for defense in point of law to the bill of complaint, say: 

I. That the plaintiff has not stated sufficient facts to 
constitute a cause of action. 

II. That the plaintiff has not stated a sufficient cause of 
action within the jurisdiction of this Court under Section 
9 of the Trading with the Enemy Act. 

III. That the bill of complaint discloses on its face that 
the plaintiff has no cause of action. 

Answer 

And not waiving their said defense in point of law, the 
defendants answer the bill of complaint and say: 

1. As to the allegations of paragraph 1, defendants aver 
they have not sufficient knowledge thereof to form a belief 
in regard thereto, and therefore demand strict proof of 
the same. 

2. Paragraph 2 is admitted. 

3. The allegations of paragraph 3 are allegations of law 
which defendants neither admit nor deny. 

4. The defendants deny the allegations of paragraph 4. 

5. As to the allegations of the first sentence of paragraph 
5, the defendants admit that the plaintiff delivered to the 
denfendant, Homer S. Cummings, on April 21, 1937, a 
document, a copy of which is attached to the complaint and 
marked Exhibit A, but deny that the same is a proper notice 

of claim under Section 9 of the Trading with the 
17 Enemy Act: the other allegations of the first sen¬ 
tence of paragraph 5 are denied; as to the allega¬ 
tions embodied in the other two sentences in paragraph 5, 
defendants admit that on July 7, 1937, said document was 
returned by the defendant, Homer S. Cummings, with the 
statement that there is no provision of law authoriz¬ 
ing the Alien Property Custodian to receive and con- 
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sitlcr the same, and that more than sixty days have 
elapsed since the filing of said document, and that no fur¬ 
ther action has been taken thereon by the Alien Property 
Custodian or the executive department of the Government. 

6. The allegations of fact in paragraph (J are admitted. 

7. As to the allegations of paragraph 7, the defendants 
aver that they have not sufficient knowledge thereof to 
form a belief in regard thereto, and therefore demand 
strict proof of the same. 

8. As to the allegations of paragraph 8, the defendants 
aver that tliev have not sufficient information to form a be- 
lief in regard thereto, and therefore demand strict proof 
of the same. 

9. As to the allegations of paragraph 0, the defendants 

adniit so much thereof as states “That, with the exception 
of certificates representing one hundred eighty-five shares 
of the common stock of II. Hackfold & Company, limited, 
* all of the certificates evidencing the shares of stock 

described in paragraphs 6 and 8 hereof were, on the 28th 
day of January, 15)18 * * * on deposit with * * * H. 

ITackfeld & Company, Limited, in said Honolulu, * * 

as to the rest of the allegations of said paragraph 9, the 
defendants aver that they have not sufficient information 
to form a belief in regard thereto and demand strict proof 
of the same. 


10. So much of paragraph 10 that states: “That the cer¬ 

tificates representing said 1,246 shares of the eom- 
18 mon stock of H. Hackfeld & Company, Limited, 
owned and held by plaintiff, had been issued to and 
stood in the individual name of plaintiff on the 28th day of 
January, 1918," is admitted; as to the rest of the para¬ 
graph, the defendants aver that they have not sufficient in¬ 
formation to form a belief in regard thereto, except that 
they admit that “the certificates representing said 1,629 
shares of Pacific Guano & Fertilizer Company, Limited,” 
on the 2Sth day of January, 1918, were standing in the 
name of J. C. Pflueger & Company. 

11. Paragraph 11 is denied. 

12. As to so much of paragraph 12 of the complaint as 
alleges “That on the 28th day of January, 1918, Trent 
Trust Company, Limited, an Hawaiian corporation, as de¬ 
positary of the Alien Property Custodian, seized the 1,- 
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24(5 shares of such stock’’ the defendants aver that on or 
about said January 28, 1918, the Trent Trust Company, 
as depositary for the Alien Property Custodian, duly 
seized 1,24(5 shares of the capital stock of H. Ilackfeld & 
Company, Limited, standing* in the name of the plaintiff, 
upon a prior determination by the Custodian that the 
plaintiff was an enemy within the meaning of the Trading 
with the Enemy Act. 

So much of paragraph 12 of the complaint as states 
“that at all times thereafter the Alien Property Custodian 
purported to act as trustee of the owner of said 1,246 
shares of the common capital stock of H. Ilackfeld & Com¬ 
pany, Limited,” is denied. 

As to so much of said paragraph 12 as states “and on 
said 28th day of January, 1918, said depositary, acting on 
behalf of the Alien Property Custodian, also seized and 
took possession of the 1,629 shares of the common capital 
stock of Pacific Guano & Fertilizer Company, owned and 
held by plaintiff” defendants aver that, on or about said 
28th day of January, 1918, said depositary, acting on be¬ 
half of the Alien Property Custodian seized 1,629 shares 
of the common capital stock of the Pacific Guano Ferti¬ 
lizer Company standing in the name of J. C. Pflue- 
19 gcr & Company, upon a prior determination by the 
Custodian that the said J. C. Pflueger & Company 
was an enemy within the meaning of the Trading with the 
Enemy Act. 

13. So much of paragraph 13 that states “That the said 
Custodian, acting through his said depositary, thereafter 
caused certificates of stock representing all of the shares 
so seized by him to be transferred to his depositary, Trent 
Trust Company, Limited,” is admitted; the rest of this 
paragraph is denied, and in regard thereto, the defendants 
aver that at a stockholders’ meeting of II. Hackfeld & Com¬ 
pany, Limited, held on July 19, 1918, the Alien Property 
Custodian voted the stock seized from the plaintiff, to¬ 
gether with stock seized from other enemies for the disso¬ 
lution of said H. Ilackfeld & Company, Limited, and the 
sale of its assets to a new corporation, named American 
Factors, Limited, at the price of $7,500,000, which was the 
full, adequate and fair value of all of the business and as¬ 
sets of H. Hackfeld & Company, Limited, at any time dur- 
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ins*: the year 1918; that thereafter II. ITackfeld & Company 
was dissolved and there v. as paid to the Alien Property 
Custodian as a distributive dividend on said 1,246 shares 
of stock the sum of $194.00 per share; that thereafter, pur¬ 
suant to Executive allowance of September 13, 1920, there 
was paid to the plaintiff said distributive dividend of 
$194.00 per share, together with interest amounting to $3.00 
per share on each of said 1,246 shares. 

14. The defendants deny the allegations of paragraph 14. 

15. As to the allegations of paragraph 15 of the com¬ 
plaint. the defendants admit that the Custodian directed 
the sale at public auction by the Trent Trust Company, 
Limited as depositary of the Custodian, of the 1,629 shares 
of the common stock in the Pacific Guano & Fertilizer Com¬ 
pany which had been seized as the property of J. C. 

20 Pflueger & Company; aver that whether notice of 
this sale was given to the plaintiff is immaterial and 
irrelevant: and deny the other allegations contained in par¬ 
agraph 15 of the complaint. 

16. As to the allegation of paragraph 16 of the complaint, 
defendants aver that the amount of the net proceeds of the 
1,246 shares of the stock of H. ITackfeld & Company, Lim¬ 
ited, seized from the plaintiff were deposited in a book¬ 
keeping account, designated as Trust Xo. 12644, and that 
the amount of the proceeds of the 1,629 shares of the Pa¬ 
cific Guano & Fertilizer Company which had been seized as 
the property of J. C. Pflueger & Company were deposited 
in a bookkeeping account designated as Trust Xo. 12639, 
and that the actual proceeds of both of these blocks of 
stock were delivered to the Treasurer of the United States. 

17. The defendants aver that they have not sufficient in¬ 
formation to form a belief as to the averments of para¬ 
graph 17, and therefore demand proof thereof. 

18. The defendants aver that they have not sufficient in¬ 
formation to form a belief as to the averments of para¬ 
graph 18, and therefore demand proof thereof. 

19. Defendants aver that they do not have sufficient in¬ 
formation to form a belief as to the first sentence of para¬ 
graph 19, except that they admit that the aforesaid 1,629 
shares of stock in Pacific Guano & Fertilizer Company was 
seized and sold by the Custodian and that the aforesaid 
1,246 shares of stock in H. Hackfeld & Company, Limited, 
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was seized by the Custodian and voted by him for the dis¬ 
solution and sale of said corporation, as averred in para¬ 
graphs 12 and 13 and 15 of this answer. 

As to the allegations of the second sentence of paragraph 
19 of the complaint, the defendants admit that the amounts 
therein stated are substantiallv accurate statements 

21 (subject, however, to an exact audit) of the amounts 
received, respectively, from the liquidation of the 

1,246 shares of common stock in H. Haekfeld & Company, 
Limited, seized from the plaintiff, and of the proceeds re¬ 
ceived from the sale of the 1,629 shares of the common 
stock of Pacific Guano & Fertilizer Company seized as the 
property of J. C. Pflueger & Company and paid over by 
the Custodian to the Plaintiff pursuant to the Executive al¬ 
lowances of September 15, 1920, November 8, 1920, Feb¬ 
ruary 3, 1922 and December 8, 1927. 

20. As to the allegations of paragraph 20 of the com¬ 
plaint as aver that the same are allegations of law which 
the defendants are not required to answer. However, if 
an answer be required, defendants aver that the amounts 
paid over to the plaintiff by the Custodian were the full, 
fair and adequate value of the 1,246 shares of common 
stock in H. Haekfeld & Company seized from the plaintiff 
and the full, fair and adequate value of 1,629 shares of 
stock in the Pacific Guano & Fertilizer Company seized as 
the property of J. C. Pflueger & Company. Defendants 
further aver that plaintiff is not entitled to just compensa¬ 
tion under the Fifth Amendment to the Constitution and 
that lie has already received the full relief and remedy pro¬ 
vided for him by the Trading with the Enemy Act. 

21. As to the allegations of paragraph 21 as aver that 
the same are allegations of law which defendants are not 
required to answer. 

22. As to the allegations of paragraph 22 of the com¬ 
plaint, defendants deny that plaintiff has diligently pur¬ 
sued remedies in an effort to recover the losses therein al¬ 
leged to have been suffered by him: and aver that in regard 
to the causes of action attempted to be set up in the com¬ 
plaint, plaintiff has been guilty of laches. 

22 Defendants admit that on September 5, 1924, 
plaintiff and other stockholders of H. Haekfeld & 

Company, Limited, instituted an action against American 
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Factors, Limited, and other defendants, in the Superior 
Court, of the city and county of San Francisco, State of 
California, alleging that the reorganization of H. Haekfeld 

Company, Limited, was a fraudulent conspiracy on the 
part of the defendants to acquire the assets of H. Haekfeld 
& Company, Limited, for a fixed consideration of $7,500,- 
(i(K>: aver that the then Alien Property Custodian was made 
a party defendant in said action and made a general prayer 
for relief therein against all parties thereto, including this 
plaintiff: and admit that this action resulted in a final de¬ 
cision for the defendants, including the then Alien Prop¬ 
erty Custodian, when certiorari was denied by the United 
States Supreme Court on April 25, 1932 (28(5 U.S. 547). 
Defendants further aver that the judgment in that action 
was based upon a specific finding that $7,500,000 was the 
full, lair and adequate value of the business and assets of 
II. Haekfeld & Company, Limited, at any time during the 
year 1918; and aver that by reason of the final judgment 
in said action the issue of the value of the 1,246 shares of 
IL Haekfeld & Company, Limited, stock seized from the 
plaintiff is res judicata. 

Defendants admit that in December, 1935, the Trent 
Trust Company, Limited, petitioned the Circuit Court of 
the First Judicial Circuit for the Territorv of Hawaii for 
the final judicial settlement of its accounts and for its dis¬ 
charge as liquidator of IT. Haekfeld & Company, and that 
a further payment of $796.73 has been received thereform 
by the plaintiff. 

23. The defendants deny the allegations of paragraph 23, 
and aver that plaintiff has been guilty of laches in prose¬ 
cuting the cause of action attempted to be set up in the com¬ 
plaint. 


24. Further answering, defendants aver that on 
23> April 23, 1921, the plaintiff executed and delivered 
to the then Alien Property Custodian a release, a 
copy of which is hereunto annexed, marked Exhibit A. 

25. Further answering, defendants aver that on Feb¬ 
ruary 16, 1922, plaintiff executed a further release and de¬ 
livered the same to the then Alien Property Custodian, a 
copy of which is hereunto annexed marked Exhibit B. 

26. Further answering, the defendants aver that on the 
date of the seizures alleged in the complaint, and for many 
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years prior thereto, the plaintiff was resident within the 
territory of Germany and was an enemy within the mean- 
ins: of the Trading with the Enemy Act. 

Wherefore, defendants pray that the complaint he dis¬ 
missed, and judgment he entered for the defendants, and 
that defendants recover costs. 

SAM E. WHITAKER 
Assistant Attorney General 
HARRY LcROY JONES. 

Attorney, Depart went of Justiee 
FREDERICK BERXAYS WIENER 
Speeial Attorney, Department of Justice 
FREDERICK L. SMITH. 

Attorney. Department of Justice 
MARY.A. REDMOND. 

Attorney, Depart meat of Justice 
Attorneys for the Defendants 
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Stipulation. 
Filed April 22 1938 


It is hereby stipulated and agreed by and between the 
parties to the above-entitled cases by their respective at¬ 
torneys that: 

25 1. The depositions of the witnesses John F. Hum- 

burg, Bertram Yon Dan mi, Richard E. Bond, Ru¬ 
dolf Isenberg, George F. Rodiek, Walter Fillers Buck, and 
Ernst Cropp, heretofore taken in October 1937, in that 
certain cause pending in this Court entitled William R. 
Rodenberg, Ancillary Administrator d.b.n.c.t.a. of the Es¬ 
tate of Beta Isenberg, Deceased, v. Homer S. Cummings, 
Attorney General of the United States, as Alien Property 
Custodian, and W. A. Julian, Treasurer of the United 
States, Equity No. 62345 (hereinafter called the “Beta 
Isenberg case”), may be offered or read in evidence in 
that certain cause pending in this Court entitled J. Carl 
Isenberg v. Homer S. Cummings, Attorney General of the 
United States, as Alien Property Custodian, and W. A. 
Julian, Treasurer of the United States, Equity No. 60744 
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(hereinafter called the ‘*J. Carl Isenberg ease”), and may 
also be offered and read in evidence in that certain cause 
pending in this Court, entitled Johann Carl Pflueger v. The 
United States of America, Homer S. Cummings, Attorney 
General of the United States, as Alien Property Custo¬ 
dian, and \V. A. Julian, Treasurer of the United States, 
Equity Xo. (>f>81(> (hereinafter called the “Pflueger case”), 
with the same force and effect as though said depositions 
had been originally taken and tiled in said J. Carl Isen¬ 
berg and Pflueger cases. 

2. The witnesses George F. Rodiek and John F. Hum- 
burg, whose depositions were taken in the Beta Isenberg 
case, as aforesaid, will be recalled for further cross-exami¬ 
nation by the defendants in the Beta Isenberg, J. Carl Isen¬ 
berg, and Pflueger cases on any of the issues in the said 
three cases. Said witnesses will be examined but once for 
all of the said three cases, and such additional testimony 
may be offered or read in evidence in any of the said three 
casjes with the same force and effect as through said deposi¬ 
tions had been originally taken and filed in the cause in 
which they are offered or read. 

2(> , J. The witnesses Johann C. Pflueger and W. K. 

Schultze, whose depositions will be taken on behalf 
of the plaintiffs in the Beta Isenberg, J. Carl Isenberg, and 
Pflueger cases, and the witness Jacob F. C. Hagens, whose 
deposition will be taken on behalf of the defendants in the 
said three cases, will be examined but once for all of the 
said three cases. Such testimony may be offered or read 
in evidence in any of the said three cases with the same 
force and effect as though said depositions had been origi¬ 
nally taken and filed in the cause in which they are offered 
or read. 

4. The testimony of the witnesses Richard Guessefeldt 
and John T. McCrosson, heretofore taken on behalf of the 
plaintiff in that certain cause now pending in the Court 
of Claims of the United States, entitled Frederick Rodiek, 
Ancillary Executor of the Will of John F. Hackfeld, De¬ 
ceased, v. The United States, numbered Congressional 17,- 
745 (hereinafter referred to as the “Court of Claims Hack¬ 
feld case’’)? and the testimony of the witnesses Walter F. 
Dillingham, Charles R. Hemenwav, Frank C. Atherton, Wal¬ 
ter F. Frear, Richard A. Cooke, Ambrose Joseph Wirtz, 
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Bradley W. Palmer, and Jacob F. C. Havens, heretofore 
taken on behalf of the defendant in the Court of Claims 
Hackfekl case, may be offered or read in evidence in the 
Beta Isenberg, J. Carl Isenberg and Pflueger cases, by any 
party thereof with the same force and effect as though said 
testimony had been originally taken in said Beta Isenberi*;, 
J. Carl Ison berg, and Pflueger cases. 

5. The defendants in the Beta I sen berg. J. Carl Isen berg, 
and Pflueger cases may recall any of the defendant's wit¬ 
nesses in the Court of Claims Ilackfeld case mentioned in 
the preceding paragraph for further examination, and said 
witnesses will be examined but once for all of the said three 
cases just mentioned. Such additional testimony may be 
offered or read in evidence in any of the said three cases 
just mentioned with the same force and effect as 
27 though said depositions had been originally taken 
and filed in the cause in which thev are offered or 

read. 


6. The depositions of Jacob F. C. Hagens, George F. 
Rodiek, John F. Hamburg, Johann Carl Pflueger, A. C. 
Stuckrath, Charles S. Waight, Ambrose Joseph Wirtz, 
ITarol C. Hill, William L. Stanley, Albert Judd, William S. 
Fraser, the Cashier of the Bank of Hawaii, the Cashier of 
the Yokohama Specie Bank, and the Cashier of the Bank of 
Bishop & Company, witnesses to be called or recalled by 
the defendant in the Court of Claims Ilackfeld case, in so 
far as said depositions may bear upon the question of the 
value of certain property seized by the Alien Property Cus¬ 
todian and described in the bills of complaint, may be of¬ 
fered or read in evidence, subject to objections as to the 
materiality, relevancy and competency of any part therof, 
in the Beta Isenberg. J. Carl Isenberg, or Pflueger cases 
by any party to said cases with the same force and effect as 
though said depositions had been originally taken and filed 
in said Beta Isenberg, J. Carl Isenberg, and Pflueger cases. 

7. The foregoing stipulation, in so far as it refers to the 
testimony of any witness, shall be taken and held to refer 
also to anv exhibit introduced through or offered through 
or identified by any such witness. 

8. The foregoing stipulation is throughout subject to 
the reservation and condition that where evidence taken 
in one case is read or offered in evidence in another, such 
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offei* shall be subject to any objection as to materiality, rel¬ 
evancy, and competency, and shall be without prejudice to 
any party to introduce other and further evidence by de¬ 
position or otherwise. 

* # * 

29 WILLIAM R. RODEXBERG 

Attorney for the Plaintiffs in 
the Beta Isenberg. J. Carl 
Isenberg and Pflueger eases. 

SAM E. WHITAKER 
HARRY LeROY JONES 
FREDERICK BKRXAYS WIENER, 
Special Att'y Dept, of Justice 

| Attorneys for the Defendants 

i in the Beta Isenberg. J. Carl 

Isenberg and Pfinger eases. 

30 Stipulation 

Filed August 31 1938 

# * # 


For the convenience of counsel and in the interest of ex¬ 
pedition and expense and in order to avoid the taking of 
the deposition of Harold IT. Hart of San Francisco, Cali¬ 
fornia, whose deposition would otherwise be taken as a wit¬ 
ness on behalf of the defendants, it is this 30th day of 
August, 1938, stipulated and agreed between the parties 
hereto by their respective attorneys, as follows: 

1. Johann Carl Pflueger, the plaintiff herein, whose depo¬ 
sition was taken on his own behalf pursuant to notice duly 
served, in San Francisco, California, on May 2 and 3, 1938, 
and June 9, 1938, did, according to the transcript of testi¬ 
mony prepared by one Harold IT. Hart, a shorthand re¬ 
porter, testify as follows on cross-examination by counsel 
for the defendants herein at page 72 of said tran- 
31 script: 


‘‘Q. After ISSfl and up to, let us say, April, 1917. you 
lived in Germany of your own free will, didn’t you? 

“A. Yes. 
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“Q. And the same is true up to the spring of 1018, when 
you heard that your stock and property had been seized? 
‘‘A. Yes. It was niv business, you see, to be there. 

“Q. Then you were voluntarily there in Germany? 

“A. Yes, on account of my business.” 


2. After examining the transcript of his said testimony 
and prior to signing the same before Dorothy II. McLen¬ 
nan, a Xotarv Public in and for the eitv and countv of San 
• • • 

Francisco, State of California, said Johann Carl Pflueger. 
the plaintiff herein, altered the transcript of testimony pre¬ 
pared by the reporter, and by means of striking out some 
words and inserting others caused his testimony at page 
72 to read as follows: 


“Q. After 188() and up to, let us say, April, 1D17. you 
lived in Germany of your own free will, didn't you? 

“A. Yes. 

“Q. And the same is true up to the spring of UlS, when 
you heard that your stock and your property had been 
seized ? 

“A. Xo, I was there voluntarily until the Declaration of 
War. It was my business, you see. to be there. 

“Q. Then you were voluntarily there in Germany? 

“A. Yes, on account of my business until the Declaration 
of War between U. S. and Germany.” 


3. Harold H. Hart, if called as a witness in this cause, 
would testify that he is a shorthand reporter with offices 
in the Chancery Building, o(54 Market Street, San Francisco, 
California: that he has for many years been engaged in 
court reporting and is now one of the official short- 
32 hand reporters of the Superior Court of California; 

that he was retained by counsel for the plaintiff to 
transcribe and report the deposition of the plaintiff. Johann 
Carl Pfiueger, in this cause: that he has no independent 
recollection of any of the individual questions asked said 
Johann Carl Pflueger or of any of the answers made by 
said witness; that his shorthand notes correctly represent 
the questions asked the witness, Johann Carl Pflueger, and 
the answers made by said witness; and that his said short¬ 
hand notes show that said Pflueger was asked the follow¬ 
ing questions and made the following answers at page 72 
of his deposition in this cause: 
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“Q. After 1886 and up to, let us say, April, 1917, you 
lived in Gennanv of vour own free will, didn’t you? 

“A. Yes. 

“Q. And the same is true up to the spring of 1918, when 
you heard that your stock and your property had been 
seized ? 

“A. Yes. It was my business, you see, to be there. 

“Q. Then you were voluntarily there in Germany? 

“A. Yes, on account of my business.” 

WILLIAM R- RODENBERG 

Attorney for the Plaintiff. 

SAM E. WHITAKER 
Assistant Attorney (general. 

HARRY LeROYJONES w 
Attorney. Depart went of 
Justice. 

FREDERICK BERXAYS WIENER 
Special Attorney. Department 
of Justice, 

Attorneys for the Defendants. 
33 Order Subsfitutiny Party Defendant 

Filed January 30 1939 

* * * 

It appearing to the Court that there is a substantial need 
for continuing and maintaining the above action, and it fur¬ 
ther appearing that Frank Murphy, as Attorney General 
of the United States and as Alien Property Custodian, has 
consented that lie be substituted as party defendant in his 
capacities as aforesaid, it is by the Court this 30th day 
of January, A. D. 1939 

ORDERED: That Frank Murphy in his official capa¬ 
city as Attorney General of the United States and as Alien 
Property Custodian be and he hereby is substituted as 
party defendant in this cause in the place and stead of 
Holner S. Cummings, former Attorney General of the 
United States and Alien Property Custodian. 

JENNINGS BAILEY 

J ustice 



JOHANN C. PFLUEGER VS. UNITED STATES ET Al.. 


25 


Consented to: 

FRANK MURPHY 

Attorney General of the United States and Alien 
Property Custodialt 

By SAM E. WHITAKER 
Assistant Attorney General 

34 Request for Admission Under Rule 36 

Filed Mav 20 1939 

# # * 

Defendants, United States of America, Frank Murphy 
and W. A. Julian, request plaintiff, Johann Carl Pflueger, 
within twentv davs to make the following admission for the 
purpose of this action only and subject to all pertinent ob¬ 
jections to admissibility which may be interposed at the 
trial: 

That the following document, exhibited with this request, 
is genuine: 

Copy of application for a United States passport, exe¬ 
cuted by Johann Carl Pflueger, the plaintiff herein, on 
August 15, 1917, at Bremen, Germany, before the 

35 Spanish Consul in charge of American interests, the 
original of which is in the files of the State Depart¬ 
ment. 

SAM E. WHITAKER 
Assistant Attorney General. 

HARRY LeROY JONES 

Attorney, Department of 
Justice, 

FREDERICK BERNAYS WIENER 
Special Attorney , Department 
of Justice, 

FREDERICK L. SMITH 

Attorney. Department of 
Justice. 

Attorneys for the Defendants 
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in $iUt <csHjpfiswti ia .1 ) passport; that 1 an^omiciled in the United States, my permanent residence 
being , where I folj^w the occupa^yi ^ 

that I have been residing abroad t imps p r i ly since ^/V## in the foilwing countries: 

. ^ Cto t n ** y . 

that I last left the United State n a th e .day —f O^m / , 1^(^, and am now 

sojourning at ' CnPi&Vld** : , and that I intend to return to the United States 

jfi* '4 with' the purpose of residing and performing the duti^ or dtfeenship 

therein, and that I desire this passport for the purpose of(*S 


cc 

a 


OATH OF ALLEGIANCE. 

Further, I do solemnly swear that I will support and defend the Constitution of the United States 
against all enemies, foreign and domestic; that I will bear true faith and allegiance to the same; and 
that I take this obligation freely, without any mental reservation tim purpose ^Hp4sion: So help me God. 

*//s 


Spanisch 

Sworn to before me, this 16A 


(SEAL) 




at , *&/Uv\aVA^ 

day of / vX>w/Kv4't , 1 ^ | ^. 

?Ztw 


’TX/V’K? 


Mams, 


(WtUdw, -u^bu*fc» 


N> 

Vi 




CO Ns 


Age 

Stature 

Forehead 

Eye* 

Note 


/ 


///t 


. 


Description of Applicant. 


years 


Mouth 


inches Chin 
Hair 

Complexion 

Face 




Identification. 


I, the Undersigned 

hereby declare flgyerybest of my personal knowledge and belief the above made declaration 

of the tad U true, and that I can from my personal knowledge of 

him him ... 

, _ »oucn ^ »» ■ nt and proper>person to receive a passport. 

.-» r - ... . r ^ 




•a V'm *|i *;• 


(SEAL) 


Address 



ty. 


Identifying documents submitted as follows 






Applicant’s reasons for foreign residence: 



- ' 4JU 

Srnce establishing a residence abroad, applicant has made the following visiU to the United States: 



'Vu eh celte Ainbnssa'de fie S. M. 
Bon pour la Legalisation du sceau 
et de la signature de Monsieur. 

.Consul du Conaulat 

Royal d’Espagne h . 

ct ceding conforroe aux k)is du pays. 
Berlin, 1 c 
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38 Defendants’ Motions to Dismiss and for Sum¬ 
mary Judgment 

Filed June 22 1939 


The defendants move the Court as follows: 

1. To dismiss the suit as against the United States on the 
ground that this is a suit against the United States in re¬ 
spect of which the United States has not consented to be 
made a party. 

2. To dismiss the suit on the ground that the Court lacks 
jurisdiction because this is a claim against the United 
States exceeding $10,000, and brought more than six years 
after the right accrued for which the claim is made. 

3. To dismiss the suit on the ground that the bill of com¬ 
plaint fails to state a claim upon which relief can be granted 
under the Trading with the Enemy Act. 

4. To enter summary judgment for the defendants in re¬ 
spect of plaintiff’s claim, on the basis of— 

(i) the stipulations between the parties hereto signed 
on April 22, 1938, and August 30, 1938; 

(ii) the document set out in defendants’ request for ad¬ 
mission under rule 36. filed May 20, 1939; 

39 (iii) the deposition of the plaintiff herein, taken 
in San Francisco, California, on May 2, May 3, and 
June 9, 193S, and on file herein; 

(iv) the following exhibits introduced during the taking 
of said deposition, viz.. Defendants’ Exhibits 2, o, 6, 7, 8, 
9, 10, 10-A, 11, 12, 14, 39, 40 and 41; 

(v) the attached affidavit of Frederick Bernays Wiener; 

(vi) the attached affidavit of Ernst-Theodor Arndt; 

for the reason that there is no genuine issue between the 
parties as to any material fact and that therefore the de¬ 
fendants are entitled to judgment as a matter of law on 
the following grounds: 

(a) Because the plaintiff was an enemy at the time of the 
seizure of his said property, and therefore was entitled 
only to the actual proceeds of his property which he has 
heretofore received. 
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(b) Because the plaintiff has heretofore given the de¬ 
fendants and their predecessors in office full and complete 
releases in respect of the claim now sued upon. 

(c) Because the plaintiff has been guilty of gross laches 
in prosecuting his claim, which has now become excessively 
stale. 

SAM E. WHITAKER 

Assistant Attorney General. 

HARRY LeROY JONES w 
Attorney. Department of 
Justice. 

FREDERICK BERNAYS WIENER 
Special Attorney. Department 
of Justice , 

FREDERICK L. SMITH 
Attorney. Department of 
Justice, 

Attorneys for the Defendants 


40 ! Translation of letter in German handwriting 

ETA :ebw 


Filed June 22 1030 


2 West 04th Street 
New York City 

Feb. 25, 1022 

Dear Carl 

For a long time we have not heard anything of each 
other; however, I assume that your business enterprises 
progress nicely and that they cause other people worries. 
I learned that the two Honolulu fertilizer factories should 
be merged, etc., as they hardly can compete with outsiders. 
—My legal claim againt [the Government in] Washington 
ha^ recently been settled after protracted proceedings. Now 
I would like to ask a favor: 


(1) to send to me a list of the dividends declared by the 
Pacific Guano Fert. Co. from 1009 to 1918, inclusive; 

(2) the business report for 191S, and in case you should 
not have it, for 1917, so that I may inspect it. 
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(3) Do you know or do you remember at which rate of 
exchange Dr. Averdam sold his shares at that time? The 
stock capital was smaller then. However, I would be glad 
to obtain an account of how the stock capital increased dur¬ 
ing the course of the time. 

41 (4) Did perhaps during the period from 1909 to 
1919 sales of shares take place, and at which rate of 

exchange? 

As to point 1 and 2, 1 probably could have written to 
Bremen, but a time loss would have occurred; therefore I 
ask you not to lie cross with me if I appeal to your assist¬ 
ance.— 

I hope that everything is well at your home. Since the be¬ 
ginning of December I have been suffering from lumbago, 
sciatica, and now from tonsillitis for a change. But I am 
slowly improving. Tt is not impossible that I might come 
over there in the course of time for a special matter. 

With best regards, 

Yours, 

[sgd.l J. C. PFLUEGEB 

My new address is as 
printed above. 

42 Affidavit 

* * * 

Frederick Bernays Wiener, being duly sworn, deposes 
and says: 

1. I am a Special Attorney in the Department of Justice, 
and as such am one of the attorneys in charge of the de¬ 
fense of the above-entitled case. 

2. 1 represented the defendants herein during the taking 
of the deposition of Johann Carl Pflueger, plaintiff herein, 
at San Francisco, California, on Mav 2, Mav 3, and June 9, 
1938. 

3. During the taking of said deposition it was stipulated 
by and between the attorneys for the parties hereto that 
counsel for each side would keep the custody of its own ex¬ 
hibits. Said stipulation appears at page 119 of the tran¬ 
script of said deposition. Pursuant thereto, all exhibits in¬ 
troduced by and on behalf of the defendants herein remain 
in the custody of the Department of Justice. 
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4. Attached hereto and marked “D-5” is a photostatic 
copy of a German newspaper, the “Bremer Xachsichten” 
of April 17, 1918, the original of which was marked as De¬ 
fendant’s Exhibit 5 during the taking of said deposition 
and is in the custody of the Department of Justice. 

43 * 5. Attached hereto and marked ‘ ‘ D-5-A' ’ is a trans- 

1 lation of the material portions of the foregoing. 

6. Attached hereto and marked “D-6’’ is a photostatic 
copy of the plaintiff’s petition before the Mixed Claims 
Commission, dated December 29,1922, the original of which 
was marked as Defendants’ Exhibit 6 during the taking of 
said deposition and is in the custody of the Department of 
Justice. 

7. Attached hereto and marked “D-7” is a photostatic 
copy of the plaintiff’s petition before the Mixed Claims 
Commission, dated April 2, 1929, the original of which was 
marked as Defendants’ Exhibit 7 during the taking of said 
deposition, and is in the custody of the Department of Jus¬ 
tice. Included in said exhibit is a copy of a letter from 
the plaintiff to the Spanish Ambassador in Berlin, dated 
July 21, 1919, the original of which was marked as Defen¬ 
dants' Exhibit 2 during the taking of said deposition; and a 
copy of a letter from the plaintiff to Charles E. Hotchkiss, 
dated September 13,1919, the original of which was marked 
as Defendants’ Exhibit 14 during the taking of said de¬ 
position. 

8. Attached hereto and marked “D-8” is a photostatic 
copy of a letter from the plaintiff to American Factors, Ltd., 
Xew York, dated September 5, 1919, the original of which 
was 1 marked as Defendants' Exhibit S during the taking of 
said deposition, and is in the custody of the Department of 
J ustice. 

9. Attached hereto and marked “D-10” is a photostatic 
copy of a letter from the Plaintiff to J. F. C. Hagens, dated 
February 25, 1922, the original of which was marked as De¬ 
fendants’ Exhibit 10 during the taking of said deposition, 
and is in the custody of the Department of Justice. 

10. Attached hereto and marked “D-10-A” is a photo¬ 
static copy of a transcription in Latin script of a 

44 portion of the foregoing exhibit, the original of which 
was made by the plaintiff while testifying, and which 

was marked as Defendants’ Exhibit 10-A during the taking 
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of said deposition, and is in the custody of the Department 
of Justice. 

11. Attached hereto and marked “D-ll” is a photostatic 
copy of a “Receipt and Release” executed by the plaintiff 
on April 23, 1921, the original of which was marked as De¬ 
fendants’ Exhibit 11 during the taking of said deposition, 
and is in the custody of the Department of Justice. 

12. Attached hereto and marked “D-12” is a photostatic 
copy of a “Receipt and Release” executed by the plaintiff 
on February 16, 1922, the original of which was marked as 
Defendants’ Exhibit 12 during the taking of said deposi¬ 
tion, and is in the custody of the Department of Justice. 

13. Attached hereto and marked “D-39” is a photostatic 
copy of the bill of complaint filed on June 28, 1928 in that 
certain cause entitled J. C. Pflueger et al. v. Richard H. 
Trent et al., being Equity 316 in tile United States District 
Court for the Territory of Hawaii, the original of which 
was marked as Defendants’ Exhibit 39 during the taking 
of said deposition, and is in the custody of the Department 
of Justice. 

14. Attached hereto and marked “D-40” is a photostatic 
copy of the docket entries in said case of Pflueger v. Trent, 
the original of which was marked Defendants'’ Exhibit 40 
during the taking of said deposition, and is in the custody 
of the Department of Justice. 

15. Attached hereto and marked “D-41” is a photostatic 
copy of the Clerk’s Certificate setting out certain proceed¬ 
ings in said case of Pflueger v. Trent, the original of which 
was marked Defendants’ Exhibit 41 during the taking of 
said deposition, and is in the custody of the Department of 
Justice. 

16. Defendants are prepared to produce at the hearing 
of their motions for summary judgment the originals of 

the documents set out in paragraphs 4, 6, 7, 8, 9, 10, 
45 11, 12, 13, 14, and 15 above, in the exact form in 

which they were introduced during the taking of 
said deposition and marked by the reporter. 

17. Defendants are likewise prepared to pi*oduce at said 
hearing the printed brief filed on behalf of the plaintiff 
before the Mixed Claims Commission in January, 1930, a 
copy of which was marked Defendants’ Exhibit 9 during 
the taking of said deposition, and is in the custody of the 
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Department of Justice. Said brief is not attached hereto 
because of its bulk. 

FREDERICK BERNAYS WIENER 

Subscribed and sworn to, before me, this 19th day of 
June, 1939. 

JOHN R WRIGHT 
Notary Public 

in and for the District of Co- 
(Seal) lumbia 

46 [Translation] 

Filed June 22 1939 

“Appeal 

“Few events in this war so rich in forceful acts and suc¬ 
cesses of our incomparable Army and Navy have caused 
such fray enthusiasm in Germany and especially in the Han¬ 
seatic Cities as the news of the conquest of the Baltic pro¬ 
vinces, especially the proud Hanseatic City of Riga, which 
have suffered for a long time under the Russian yoke and 
yet conserved their German sympathies. The report of this 
victorv caused the old, in Bremen never entirely extin- 
guished relations to be revived; they experienced in the 
meantime a further strengthening through the renewal of 
economic relations and moreover through the establishment 
by Bremen of a soldiers' recreation home which was grate¬ 
fully acknowledged by all classes, but especially by our 
gallant field-grays and enjoys a lively patronage. 

“Now strong and deeply touching calls for assistance 
have reached us. The Society for Germanism Abroad de¬ 
scribes pathetically the hardships greviously affecting our 
German compatriots in and near Riga, especially the num¬ 
erous refugees from Latvia and Esthonia, who are deprived 
of all necessities. The German-Protestant Emergency Com- 
miitec former in Riga has meanwhile devoted itself to the 
suffering Germans and has also taken a most efficient part 
throughout the entire Balticum in the care of the wounded 
and prisoners-of-war of the German Empire. In spite of 
the willingness to go to illimited sacrifice shown by the 
Gehnan citizenry of Riga the Committee requires now con¬ 
siderable contributions from other sources which are esti¬ 
mated at fifty to sixty thousand marks a month. 
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47 “Not loss urgently (loos tho Executive Committee 
of the German-Baltic Society ask for aid in order to 
lessen as much as possible the hardship inflicted by the 
terrible events of the war; it recalls especially the fact that 
the Baltics spent hundreds of thousands in 1915 for our 
prisoners-of-war in Russia, a charity which remained un¬ 
known to a great part of the public; as thanks therefor they 
earned the hatred and persecution of the Russians, impris¬ 
onment, banishment to Siberia and sufferance of all sorts. 

“Bremen, the tvpcial German city, always willing to ren¬ 
der assistance, will not close its ears to this call but will 
follow the example of other cities, especially that of Lue- 
beck which shortlv after the deliverance of Riga transmitted 
the amount of 100,000 marks to the Committee. The sign¬ 
ers of this proclamation have joined in order to raise 
through a special collection in conjunction with the Central 
Aid Committee of the Red Cross an amount worthy of 
Bremen. They trust the always present patriotism and 
willingness for sacrifice of the inhabitants of Bremen and 
ask urgently for liberal donations. 

“Every one of the signers of this proclamation as well 
as the editorial offices of the newspapers and the banks are 
ready to receive donations in cash. 

“The Bremen Committee for the Sufferers in the Baltic 
Provinces. 

“Among tho signers are: 


“J. C. PFLUEGER. ,, 



I 
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48 i Before the Mixed Claims Commission 

United States and Germany 

Organized Under the Agreement of August 10, 1922, Be¬ 
tween The United States and Germany 

In the Matter c 
of Johann Cai 

List No. 

Docket Xf 

49 Filed June 

Awards and 

Mixed Claims Commission, U 

United States of America oil behalf of 
Peninsular Trading Agency, Inc., 

Freeman Sumner and Company, 

Burnstine and Xaclunan, 

C. M. Immpson and Company, 

Aiiiesworth Coal A: Iron Company, 

American Cargo Transport Company, 

Friedman and Kricger, a co-partnership, 

Biston Co flee Company, 

Johann Carl Pflueger, 

Boston. Wiliams and Wigmore 
Steamship Corporation and 
William H. Ilax, 

Claimants, 
v. 

Germany. 

The claims above enumerated having been finally sub¬ 
mitted to and duly considered by the Commission, and 
It appearing that the losses alleged to have been sus¬ 
tained bv the claimants are losses for which Germanv is 
* * 

not financially obligated under the provisions of the Treaty 
of Berlin and the rules and principles expressed by this 
Commission in its Administrative Decisions Xos. I and II 
and its Opinion in War-Risk Insurance Premium Claims, 
all promulgated on the 1st day of November, 1923, it is 
Ordered, That each of the above enumerated claims be, 
and the same is hereby, dismissed. 

Done at Washington April 4, 1924. 

Note: Original filed in the Book of Awards and Deci¬ 
sions. 


>f the Claim 
•1 Pflueger 

2725 

>. 1265 

22 1939 

Decisions 

nited States and Germanv 


List 

No. 

1,956, 

Docket 

No. 

753, 

List 

No. 

3.S5S, 

Docket 

No. 

1,256, 

List 

No. 

3,401, 

Docket 

No. 

1,257, 

List 

No. 

J.8o4. 

Docket 

No. 

1,258, 

List 

No. 

877, 

Docket 

No. 

1,260. 

Lis* 

No. 

1,213, 

Docket 

No. 

1,261, 

List 

No. 

3,s69, 

Docket 

No. 

1,262, 

List 

No. 

3,306, 

Docket 

No. 

1.264. 

List 

No. 

2,725, 

Docket 

No. 

1,265, 

List 

No. 

12,296, 

Docket 

No. 

1,266, 
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50 Filed June 22 1939 

Before the Mixed Claims Commission, 

United States and Germany, 

Organized Under the Agreement of August 19, 1922, 
Between the United States and Germany. 

Docket Xo. 1265 
List Xo. 2725. 

The United States of America on behalf of Johann Carl 

Pflueger, Claimant , 

v. 

Germany. 

Agreed Statement 

The American and German Agents present the following 
Agreed Statement and make the following recommendation 
as to further proceedings to be had in the matter of this 
claim: 

Amount demanded by claimant: $233,418.54. 

Essential Facts: The claimant is a citizen of the United 
States. The basis of the claim is that the United States of 
America, through the Alien Property Custodian, seized and 
took possession of certain stock, bonds and moneys belong¬ 
ing to claimant and disposed of same under and by virtue 
of the Act of Congress known as the ‘‘Trading with the 
Enemy Act”; that the property so seized was of the value 
of $746,368.92; that the claimant thereafter began proceed¬ 
ings under and in pursuance to the said Trading with the 
Enemy Act for the return to him as an American citizen 
of the property which had been seized by the Alien Prop¬ 
erty Custodian; that thereafter the United States of Amer¬ 
ica, by its Alien Property Custodian, returned to the claim¬ 
ant as an American citizen cash and securities aggregating 
$555,668.61, which amount was said to be the proceeds of 
the sale of his property which had been seized and taken 
possession of by said Alien Property Custodian; that in 
prosecuting his claim for the return to him of the property 
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seized it was necessary for him to expend, and he did ex¬ 
pend in counsel fees and other expenses, the sum of $42,- 
718.23; and that by reason of the seizure of his property 
and the sale of the same and the expense to which he was 
put in securing the return of his property he sustained a 
loss or damage in the sum of $233,418.34, for which claim 
is made herein (Exhibit 1). 


51 Endorsed: Filed with Mixed Claims Commission, 
' United States and (Jermanv, March 28, 1924. Kobert 
E. Newby M.M. Max Martin, .Joint Secretaries. 

Recommendation; The American and German Agents 
submit this claim to the Commission for its determination 
of the question whether on the facts stated and under the 
provisions of the Treaty of Berlin and the rules and prin¬ 
ciples announced by the Commission in its Administrative 
Decisions Nos. I and 11 and its Opinion in the War Risk 
Insurance Premium (Maims the Government of Germany 
is financially obligated for the losses sustained by claimant. 

ROBERT W. BONYNGE 
Agent of the United States. 
KARL M. DEM IRK 1 
Agent of Germany. 

Washington, 1). C. 

March 27, 1924. 
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United States of America. 


In the Matter of the (Maim of Johann Carl Pflueger. 
(original) Petition. Davies, Auerbach & Cornell, Attor¬ 
neys for Petitioner . Mutual Life Building, 34 Nassau Street, 
New York Citv. 
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Filed June 22 1939 


FW 462. 11 P481 /orig. 

United States of America 

Mixed (Maims Commission of the State Department. 

In the Matter of the (Maim of Johann Carl Pflueger, 

The petition of Johann Carl Pflueger respectfully shows; 
First. T was born on February 21, 1861 in Honolulu, 
Hawaiian Islands, and by the annexation of the Hawaiian 
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Islands to the United States ol‘ America I dnlv became a 
citizen of the United States of America. Attached hereto 
and marked “Exhibit A” is a copy of my birth certificate, 
and as further evidence of my citizenship there is attached 
hereto and marked “Exhibit B" a copy of a passport Xo. 
2S785, dated May 3, 1921. 

Second. During the war I was in Germany representing 
an American business corporation, and being thus in an 
enemy country during the war the United States of Amer¬ 
ica, through its Alien Property Custodian, seized and took 
possession of certain stocks, bonds and moneys belonging 
to me and disposed of the same under and by virtue of an 
act of Congress of the United States of America known as 
the “Trading with the Enemy Act". Said property so 
seized was of the value of $746,368.92. 

Third. Thereafter and after the termination of the war 
I returned to the United States of America, and through 
the office of Davies, Auerbach & Cornell, of 34 Xas- 
54 sau Street, City, County and State of Xew York, be¬ 
gan proceedings under and pursuant to the said 
“Trading with the Enemy Act*’ for the return to me as an 
American citizen of my property which had been seized 
as aforesaid under and pursuant to said “Trading with 
the Enemy Act.” 

Fourth. Thereafter and in or about the month of Oc¬ 
tober, 1920 and in or about the month of February, 1922, 
the United States of America, by its Alien Property Cus¬ 
todian, returned to me as an American citizen cash and 
securities aggregating $553,668.61, which was said to be 
the proceeds of the sale of my property which had been 
seized and taken possession of by said Alien Property Cus¬ 


todian as aforesaid. 

Fifth. That in the prosecuting of my claim for the re¬ 
turn to me as an American citizen of the property seized as 
aforesaid it was necessary for me to expend for expenses 
and counsel fee the sum of $42,718.23. 

Sixth. That by reason of the seizure of my property as 
aforesaid, the sale of the same as aforesaid, and the ex¬ 
penses to which I was put in securing the return of said 
property to me, 1 sustained a loss and/or damage to my 
property, rights and interest of the sum of $233,418.54 as 
a consequence of the war. 



40 


JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


Your petitioner therefore files this claim and prays that 
such action may be taken as is necessary to have paid to 
your petitioner the amount of his said loss or damage. 

Dated, December 20, 1922. 

JOHANN CARL PFLEUGER 
Petitioner. 

55 State of New York 
County of Neie York. s$: 

Johann Carl Pflueger, being duly sworn, deposes and 
says'that he is the petitioner herein; that he has read the 
foregoing petition and knows the contents thereof and that 
the same is true to his own knowledge. 

i JOHANN CARL PFLUEGER 

Sworn to before me this 29th dav of December, 1922. 
FRANK C. TITUS. 

Notary Public, New York County, No. 70 New York 
County Register's No. 4039 Certificate Filed in Kings 
County, No. 37 Kings County Register’s No. 4885 Commis¬ 
sion expires March 30. 1924. 

56 Kingdom of Hawaii. 

Certificate of Nationalitv 

•» 

Description. 

Age; 24 years. 

Size: tall 71% in. 

Hair: Dark colored 
Eyes: Grey 
Face: Oblong 
Special characteristic: 

—none— Signature 

J. C. PFLUEGER 

(Seal) 

This is to Certify that Johann Carl Pfluger was born 
in the City of Honolulu, Island of Oahu, on the twenty- 
first day of February in the Year of Our Lord One thou¬ 
sand Eight Hundred and Sixty-one. The aforesaid Johann 
Carl Pfluger is by the laws of this Kingdom a subject of 
His Majesty the King of Hawaii and as such is entitled to 
all the Rights, Privileges and Immunities of a Native-born 
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Hawaiian Citizen. Given under my Hand and the Sea,] of 
Hawaiian Kingdom at Aluvlani Hale in the City of Hono¬ 
lulu this twenty-seventh day of May, A. I). 1885. 

WALTER M. WILSON, 

Minister of Foreign Affairs. 


57 Passport. 

—Department of State— 

To All to Whom These Presents Shall Come, Greeting: 

I, the undersigned. Secretary of State of the United 
States of America, hereby request all whom it may concern 
to permit Johan Carl Pfhiegcr a citizen of the United 
States, safely and freely to pass and in case of need to give 
him all lawful Aid and Protection. 

This passport is valid for use only in the following coun¬ 
tries and for objects specified, unless amended. 

Holland Commercial Business 
British Isles Travel 


The bearer is accompanied by- 

Given under my hand and the seal of the Department of 
State at the City of Washington, the 3rd day of May, in 
the year 1921, and of the Independence of the United States 
the one hundred and forty fifth. 

(Sgd.) CHARLES E. HUGHES. 

#28785 


The undersigned, Joint Secretaries of the Mixed Claims 
Commission, United States and Germany, established in 
pursuance of the agreement between the two Governments 
signed at Berlin on August 10, 1922, do hereby certify that 


the foregoing, according to its purport, is a true copy of 
a record of said Commission. 

In Witness Whereof, we have hereunto subscribed our 
names and affixed the seal of the said Commission at Wash¬ 
ington this 22nd day of April, 1938. 


WALTER R. DORSEY 
American Joint Secretary. 
A. M. KRIT 

German Joint Secretary. 


(Seal) 
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58 Before the Mixed Claims Commission 

United States and Germany 

Organized under the Agreement of August 10, 1922, be¬ 
tween the United States and Germany 

List Xo. 16439 

Docket Xo. 13306 


59 Endorsed: Dismissed Jun 25 1930 

Endorsed: Filed with Mixed Claims Commission, 

United States and Germany, Jun 11 1929 Robert E. Xewbv 
Max Martin Joint Secretaries 

Filed June 22 1939 


Before the Mixed Claims Commission 
United States and Germany 

Organized under the Agreement of August 10, 1922, be¬ 
tween the United States and Germany 

Docket Xo. 13306 


List Xo. 16439 (Part V-Remainder of) 

United States of America on behalf of Johann Carl Pfluegcr, 

Claimant. 


v. 

Germanv 

Memorial of the United States In Support of the Claim 


This claim is presented by the Government of the United 
States on behalf of Johann Carl Pflueger, against the Gov¬ 
ernment of Germany under and in pursuance of the terms 
of the Treaty of Berlin. The facts upon which the claim is 
based are set forth in the following exhibits: 

Exhibit 1—Petition of claimant, executed April 2, 1929. 

2—Photostatic copy of a letter from the Trent 
Trust Company, Ltd. to the Alien Property 
Custodian, dated July 12, 1918, attaching pho- 
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tostatic copy of a letter from the Secretary 
of the Pacific Guano & Fertilizer Co., dated 
July 12, 1918, and copy of a letter from the 
Trent Trust Company to the Pacific Guano & 
Fertilier Co., dated July 12,1918. 

3— Photostatic copy of a letter from the Alien 
Property Custodian to Bradley AY. Palmer, 
dated November 6, 1918, regarding the dis¬ 
position of enemy owned shares in Hackfeld 
& Co., Ltd. and the Pacific Guano & Fertili¬ 
zer Co. 

4 — Photostatic copy of a letter from the Alien 
Property Custodian to "Richard H. Trent, 
dated August 16, 1918, regarding shares of 
stock owned by the claimant. 

5— Photostatic copy of a letter from the Alien 
Property Custodian to the Department of 
State, dated August 16. 1918. regarding shares 
of stock owned by the claimant. 

6— Photostatic copy of a telegram from the Alien 
Property Custodian to Richard H. Trent, 
dated September 26, 1918, regarding disposi¬ 
tion of shares of stock owned bv claimant. 

7— Photostatic copy of a telegram from Richard 
II. Trent to A. Mitchell Palmer, dated Novem¬ 
ber 19, 1918, regarding disposition of enemy 
owned shares of stock. 

8— Photostatic copy of a letter from the Alien 
Property Custodian to Otto Bannard, dated 
November 22, 1918, regarding disposition of 
enemv owned shares of H. Hackfeld & Co., 
Ltd. ' 

9— Photostatic copy of a letter from B. AY. Pal¬ 
mer to Frank B. Anderson, dated November 
22, 1918. regarding disposition of enemy 
owned shares of H. Hackfeld & Co., Ltd. 

10—Photostatic copy of a letter from Otto T. Ban- 
nard to the Alien Property Custodian, dated 
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November 25. 1918, regarding disposition of 
enemy owned stocks. 

11— Photostatic copy of a letter from the Alien 
Property Custodian to Richard Ii. Trent, 
dated November 25. 1918. regarding disposi¬ 
tion of enemy owned stocks. 

12— Photostatic copy of a telegram from A. Mitch¬ 
ell Palmer to Richard II. Trent, dated Novem¬ 
ber 22, 1918, regarding disposition of enemy 
owned stock. 


13—Photostatic copy of a telegram from A. Mitch¬ 
ell Palmer to Richard II. Trent, dated Decem¬ 
ber 9, 1918, regarding disposition of enemy 
owned stock. 


14— Photostatic copy of a letter from the Alien 
Property Custodian to Richard H. Trent, 
dated December 9, 1918, regarding disposi¬ 
tion of enemy owned stock. 

15— Photostatic copy of a letter from the Alien 
Property Custodian to Richard II. Trent, 
dated December 19, 1918. regarding the sale 
of enemy shares in subsidiary companies, 
(Pacific Guano & Fertilizer Co.) 


16— Photostatic copy of a telegram from Richard 
II. Trent to the Alien Property Custodian, 
dated January 17, 1919, regarding the sale of 
enemy owned stock. 

17— Photostatic copy of a letter from the Depart¬ 
ment of Justice to the Alien Property Cus¬ 
todian, dated December 23, 1921, regarding 
the ownership by claimant of the property of 
J. C. Pflueger & Co. 


18—Photostatic copy of a letter from the Depart¬ 
ment of State to John D. Costello, dated Feb¬ 
ruary 1, 1928, regarding the claimant's citi¬ 
zenship and attempt to leave Germany during 
the war. 
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19—Photostatic copy of an affidavit of Fritz K 0 I 1 - 
nen, executed September 22, 1921, regarding 
the ownership of the property of J. C. Pflue- 
ger & Co. 


20— Photostatic copy of an affidavit of Johanne 
Henoch, executed September 22, 1921, regard¬ 
ing the ownership of the property of J. C. 
Pflueger & Co. 

21— Photostatic copy of a statement showing the 
sale of enemy owned shares of the Pacific 
Guano & Fertilizer Co. 

22— Photostatic copy of a statement showing 
enemy owned shares in the Pacific Guano & 
Fertilizer Co. 

23— Photostatic copy of credit ticket Xo. 1167, 
showing credit account with the Alien Prop¬ 
erty Custodian of J. C. Pflueger & Co., arising 
out of the sale of claimant’s shares in the Pa¬ 
cific Guano & Fertilizer Co. 

24— Photostatic copy of correspondence between 
claimant and the German Trcuhander, regard¬ 
ing the notice of claimant’s property in Ger¬ 
many. Certified English translation attached. 

25— Certified photostatic copies (in triplicate) of 
correspondence from the files of the Depart¬ 
ment of State, regarding the claimant's efforts 

61 to leave Germany during the war and the sale 

by the Alien Property Custodian of claim¬ 
ant’s stock in H. Hackfeld & Co., Ltd. and the 
Pacific Guano & Fertilizer Co. 


Wherefore, the Government of the United States, on be¬ 
half of the claimant herein, submits this claim to the Com¬ 
mission for its determination and for the entry of an ap¬ 
propriate award or order in accordance with the provisions 
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of the Treaty of Berlin and the rules and decisions of the 
Commission. 

! ROBERT W. BOXYXGE 

Agent of the United States . 

Washington, D. C. 

June 10, 1929. 

Of Counsel: 

HAROLD X. FREDERICKS. 

HXFiDIP 

62 Filed June 22 1939 

Docket Xo. List Xo. 

Before the Mixed Claims Commission United States and 

Germany 

In the Matter of the Claim of Johann Carl Pflueger 

Petition to the Mixed Claims Commission of the United 
States and Germany, organized under the agreements of 
Aughst 10, 1922, between the United States and Germany. 

John Francis Xeylan Attorney-at-law Crocker First Xa- 
tional Bank Building San Francisco, California 

63 Filed June 22 1939 

Before the Mixed Claims Commission United States and 

Germany. 

Docket Xo.- 

List Xo. 16439 

(Part V, Remainder of) 

In the Matter of the Claim of Johann Carl Pfleuger. 

Petition to tin- Mired (’taints Commission of the United 
'States and Germany . Organized Under the Agreements 
of August t(). 1022. between the United States and Ger¬ 
many. 

The petition of Johann Carl Pflueger respectfully shows: 
First: That he, the said J. C. Pflueger has been, since 
April 30, 1900, and now is a citizen of the United States of 
America; that he was born on the twenty-first day of Feb¬ 
ruary, 1861, in Honolulu, Hawaiian Islands, and that the 


JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


47 


birtli of said petitioner is now and at all times herein men¬ 
tioned has been a matter of public record in the archives of 
the Territorv of Hawaii; that after the annexation of the 
Hawaiian Islands by the United States of America in the 
year 1898, said petitioner, by virtue of the Act of Congress 
of April 30, 1900, became, ever since has been, and now is a 
citizen of the United States of America. 


Second: That he, the said J. 0. Pflueger is the sole sur¬ 
viving partner and sole owner of ,T. C. Pfieuger & Co., of 
Bremen, Germany; that the said J. C. Pfieuger & Co., at 
all times herein mentioned, had its offices and principal 
place of business in the City of Bremen, within the 
04 former Empire of Germany; that said J. C. Pfieuger 
conducted all of his business through and under the 
name of said J. C. Pfieuger & Co.; that said J. C. Pfieuger 
& Co. at ail times herein mentioned acted as the agent in 
Germany and in Europe of 11. Hackfeld & Co., Ltd., an 
American corporation duly organized and existing under 
and by virtue of the laws of the Territory of Hawaii, with 
its principal place of business in the City of Honolulu, Is¬ 
land of Oahu, Territory of Hawaii. 

Third: That your petitioner, at the time of the declara¬ 
tion of war between the United States of America and the 


then Empire of Germany on the 6th day of April, 1917, was 
within the confines of the said Empire of Germany and 
was transacting business therein as aforesaid under the 
name of the said *1. C. Pfieuger & Co. that the said J. C. 
Pfieuger & Co. was on said date and prior thereto and 
thereafter the European representative of the firm of H. 
Hackfeld & Co., Ltd., a corporation organized and existing 
under and by virtue of the laws of the Territory of Hawaii. 

Fourth: The said J. C. Pfieuger & Co. was on April 6th, 
1917, and until the happening of the events as hereinafter 
set forth, continued to be the owner of one thousand six 
hundred and twenty-nine (1629) shares of the capital stock 
of the Pacific Guano & Fertilizer Co., a corporation or¬ 
ganized and existing under and by virtue of the laws of the 
Territory of Hawaii, which said shares were of the par 
value of One Hundred Dollars ($100.00) each. 

Fifth: The real value of the shares of capital stock of 
the said Pacific Guano & Fertilizer Co. belonging to the said 
J. C. Pfieuger, but standing in the name of J. C. Pfieuger 
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& Co., was the sum of Two Hundred and Fifty Dol- 
65 lars ($250.00) per share or thereabouts. 

Sixth: That petitioner is informed and believes 
and therefore alleges the fact to be that the said II. Ilack- 
feld & Co., Ltd., on or about the 31st day of January, 191S, 
voluntarily delivered to the Trent Trust Company, Ltd., 
as the depositary for the Alien Property Custodian, stock 
certificates numbered 284, 286, and 303, representing the 
total of sixteen hundred and twenty-nine (1620) shares of 
the capital stock of the Pacific Guano & Fertilizer Co., 
standing of record on the books of said company in the name 
of JJC. Pfieuger & Co., but belonging to said J. C. Pfleuger; 
that said voluntary delivery of said shares of stock to said 
Trent Trust Company, Ltd., as the depositary for the Alien 
Property Custodian, was without there having been prior 
thereto a determination by the Alien Property Custodian 
or any other official, of the alien enemy status of the said 
J. C. Pfieuger & Co., and/or of the said J. C. Pfieuger, and 
was without there having been issued by the Alien Property 
Custodian any demand and/or demands for said shares of 
stock or any thereof, and was without the service of and/or 
notice to any person and/or persons, firm and/or corpora¬ 
tion then holding, controlling or having in their care and 
custbdy the said shares of said Pacific Guano & Fertilizer 
Co. Stock; that petitioner is further informed and believes 
and therefore alleges the fact to be that the said voluntary 
surrender of the said sixteen hundred and twenty-nine 


(1629) shares of the Pacific Guano & Fertilizer Co. stock 


was without there having been prior to said surrender any 
application for permission to make said voluntary surren¬ 
der, and was without there having been prior to the said 
voluntary surrender any permit and/or consent is- 
66 1 sued therefor by the Alien Property Custodian of 
the United States. 


Seventh: That thereafter and on or about the 31st day 
of January, 1918, the Trent Trust Company, Ltd., as de¬ 
positary for the Alien Property Custodian, surrendered the 
said stock certificates numbers 284, 286, and 303, standing 
in the name of J. C. Pfleuger & Co., to the said Pacific 
Guano & Fertilizer Co., and caused to be issued therefor 
and in place thereof, Stock Certificates Number 386 of the 
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Pacific Guano & Fertilizer Co., in the name of the said 
Trent Trust Company, Ltd., for sixteen hundred and twen¬ 
ty-nine (1629) shares of the capital stock of said Pacific 
Guano & Fertilizer Co. of the par value of One Hundred 
Dollars ($100.00) each. 

Fight: That after the declaration of war on April 6th, 
1917, between the United States of America and the Em¬ 
pire of Germany, petitioner J. C. Pfleuger applied, as soon 
thereafter as was possible, for an emergency passport to 
the United States, and put himself in itinere to return to 
the United States of America, and attempted to leave the 
confines of the Empire of Germany to return to and re¬ 
establish his domicile in the United States of America; 
that said petitioner known to the German authorities in 
the Free State of Bremen, German Empire, to be a citizen 
of the United States of America, applied to the police of 
said Free State of Bremen for permission to return to the 
United States of America; that the American government 
agreed in October 1917, to give said petitioner a passport 
to the United States, and that permission to return to the 

United States of America was denied to said petitioner bv 

* • 

said German authorities, the said petitioner was detained 
by force within the confines of the Empire of Ger- 
67 many for the entire period of the war, and thereafter 
was not permitted to leave the confines of the Em¬ 
pire; and that said petitioner was issued a certificate of 
identity in August, 1917, by said German authorities, and 
was during all of said period required to and did report 
periodically to said Germany authorities, and was required 
to and did carry with him and display when required said 
certificates of identity; that petitioner was issued a certifi¬ 
cate of identity as an American citizen by the American 
government on June 21, 1918, long prior to the sale of pe¬ 
titioner’s property as herein set forth. 

Nine: That subsequent to the declaration of war be¬ 
tween the United States of America and the Empire of 
Germany on April 6th, 1917, the Koval Spanish Embassy 
at Berlin represented and continued to represent for the 
duration of the war the United States of America in the 


Empire of Germany; that prior to the 31st day of Octo¬ 
ber, 1917, and long prior to the establishment of the office 
of the Alien Property Custodian of the United States, said 
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petitioner J. C. Pfleuger communicated to the government 
of the United States, through the Royal Spanish Embassy 
at Berlin, Germany, that In* had attempted to leave the 
Empire of Germany and had put himself in itinere to re¬ 
turn to the United States: that prior to the 19th day of 
June, 1918, the said petitioner J. C. Pfleuger communicated 
with the government of the United States through the 
Royal Spanish Embassy at Berlin, Germany, that he had 
been detained in Germany by force, and requested that his 
property in the United States of America be not seques¬ 
tered and or sold, and advised the said Government of the 
United States that he was an American citizen, and that 
he was not an enemv or an allv of an enemv; that the said 
Royal Spanish Embassy, on or about the 19th day of 
68 June, 1918, communicated the information above set 
forth and the request of the said petitioner as to his 
property to the Government of the United States of Amer¬ 
ica, and said information and request were received by the 
Alien Property Custodian of the United States on or about 
the 1st day of August, 1918. 

Ten: That subsequent to August 1st, 1918, the Alien 
Property Custodian of the United States of America com¬ 
municated with the respondent Trent Trust Company, Ltd., 
the depositary for said Alien Property Custodian in the 
Territory of Hawaii, and with Richard II. Trent, the spe¬ 
cial representatives of the Alien Property Custodian in 
the Territory of Hawaii, and advised the Trent Trust Com¬ 
pany, Ltd., and Richard X. Trent that the petitioner, J. C. 
Pfleuger claimed to be an American citizen, and that said 
petitioner was attempting to leave the confines of the Ger¬ 
man Empire; that he (said Alien Property Custodian) had 
been advised that there had been issued to the said J. C. 
Pfleuger, in Germany, a certificate of identity as an Ameri¬ 
can citizen; that said Alien Property Custodian further ad¬ 
vised said Trent Trust Company, Ltd., and Richard H. 
Trent that said J. C. Pfleuger was the owner of sixteen 
hundred and twenty-nine (1629) shares of the capital stock 


of the Pacific Guano & Fertilizer Co., which said stock had 


theretofore been transferred to the Trent Trust Company, 


Ltd., depositary for the Alien Property Custodian, and 


that if said petitioner was an American citizen the said 


shares of stock in said company should be held by the Alien 
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Property Custodian and his representatives, and that said 
shares of stock in said company should not be sold if said 
petitioner was an American citizen. 

Eleven: That thereafter, on or about the Kith dav of 

* 

January, 1.019, the Trent Trust Company, Ltd., and 

69 Richard R. Trent, caused said sixteen hundred and 
twenty-nine (1029) shares of the capital stock of 

Pacific Guano & Fertilizer Co., owned by J. C. PHeuger 
and standing in the name of J. C. PHeuger & Co., to be 
mingled with other shares of Pacific Guano & Fertilizer 
Company theretofore seized by the Alien Property Cus¬ 
todian, and said parties caused to be sold at auction the 
said sixteen hundred and twenty-nine (1029) shares of 
the capital stock of Pacific Guano Fertilizer Co. owned 
by petitioner J. C. PHeuger and standing in the name of 
J. C. PHeuger & Co., with other stock of said Pacific Guano 
& Fertilizer Co. theretofore seized by the Alien Property 
Custodian; that the total number of shares so sold on Janu¬ 
ary 10, 1919, was twenty-seven hundred and sixteen (2710) 
shares, of which petitioner J. C. PHeuger owned sixteen 
hundred and twenty-nine (1029) shares; that said Trent 
Trust Company, Ltd., and Richard H. Trent purported to 
act in the sale of said stock under the provisions of the 
Trading with the Enemy Act; that said stock was sold at 
said sale for the sum of One Hundred Fifty-five Dollars 
($155.00) per share or thereabouts, which said sum was 
less than the market or other value of said stock on the 
day of said sale; that Liberty bonds were accepted in part 
payment therefor at par, although said Liberty Bonds were 
selling in the open market at the date of the payment for 
said stock at less than par, and were in fact selling for 
approximately ninety-two (92) percent of their par value. 

Twelve: That the total amount realized from the sale 
of the said Pacific Guano & Fertilizer Co. shares of stock, 
at the said sale on January lb, 1919, was the sum of Four 
Hundred and Thirty Thousand Eight Hundred and 

70 Twenty-eight Dollars ($430,S2S.00). 

That the amount realized from the sale of peti¬ 
tioner’s sixteen hundred and twenty-nine (1629) shares of 
stock of the Pacific Guano & Fertilizer Co. was in cash the 
sum of 
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That the amount realized from the sale of petitioner's 
said sixteen hundred and twenty-nine (1629) shares of the 
capital stock of the Pacific Guano & Fertilizer Go. was in 
Liberty Bonds the approximate sum of Ninety-three Thou¬ 
sand one Hundred Dollars (.$92,100.00), and that the value 
of coupons received on said Liberty Bonds amounted to 
the approximate sum of Nineteen Hundred and Eight Dol¬ 
lars and Ninety Cents ($1908.90). 

Thirteen: That the said petitioner on or about the sec¬ 
ond day of February, 1922. accepted and received under 
written protest from the Alien Property Custodian as the 
proceeds of the sale of said sixteen hundred and twenty- 
nine (1629) shares of the capital stock of said Pacific Guano 
& Fertilizer Co., plus dividends for the year, 1918, the sum 
in cash of One Hundred and Eighty-seven Thousand One 
Hundred and Fifty-live Dollars and Seventy-one Cents 
($187,155.71), and Liberty Bonds of the value of ninety- 
three Thousand One Hundred Dollars ($92,100.00), which 
said sums are the only sums received by said petitioner 
for said shares of stock and that said sums do not repre¬ 
sent the value of said stock, and were and are far below 
the value thereof: that the statement of 'property taken 
over by the Alien Property Custodian in the name of J. C. 
P(longer & Co. is attached hereto and made a part hereof 
by reference. 

Fourteen: That although II. llackfeld & Co., Ltd., did vol¬ 
untarily deliver the said shares of stock to the Trent Trust 
Company, Ltd., as the agent and representative 
71 and depositary of A. Mitchell Palmer, Alien Prop¬ 
erty Custodian of the United States, said delivery 
was voluntary and not in compliance with any demand of 
the Alien Property Custodian and not in accordance with 
the provisions of law providing for application for, con¬ 
sent to and permit for the voluntary delivery thereof; and 
immediatelv thereafter, if nctitioner had been able so to 
do,ihe would have claimed and given notice to the said Alien 
Property Custodian that said shares of stock were not the 
property of said J. C. Pflonger Co., but were the sole 

property of petitioner an American citizen, and that pe¬ 
titioner was not an ally of an enemy within the provisions 
of the Trading with the Eneniv Act, as amended, or in anv 
manner whatsoever. 
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Fifteen: That said shares of said stock of Pacific Guano 
& Fertilizer Go. were not at the time of seisure, or at anv 
time, or at all, the property of an enemy, or an ally of 
an enemy of the United States within the purview of the 
Trading 1 with the Enemy Act, and the Alien Property Cus¬ 
todian of the United States was not at the time of the seiz¬ 
ure of said stock, or at any time, or at all, entitled to the 
possession or custody or control ever said shares of stock. 

Sixteen: That the Pacific Guano & Fertilizer Co., in the 
year 1922, declared a one hundred and forty-two (142) per¬ 
cent stock dividend upon the capital stock of said company; 
that said stock dividend upon the sixteen hundred and 
twenty-nine (1029) shares of stock in said company owned 
by petitioner amounted to twenty-three hundred and thir¬ 
teen and one-fifth (2313-1 5) shares; that the value of said 
twenty-three hundred and thirteen and one-fifth (2313-1/5) 

shares was and is the sum of Three Hundred Twentv- 

♦ 

three thousand Eight Hundred and Forty-five Dol- 
72 lars and Twenty cents ($323,845.20): that the loss 
sustained by petitioner in not receiving said twenty- 
three hundred and thirteen and one-fifth (2313-1 5) shares 
as a stock dividend upon the stock owned by petitioner is 
the sum of Three Hundred Twenty-three Thousand Eight 
Hundred and Forty-five Dollars and Twenty Cents ($323,- 
845.20). 


Seventeen: That during the years your petitioner has 
been deprived of the use of said stock, it has paid dividends 
at the average rate of ten (10) percent per year upon its 
outstanding capital stock, and the estimated loss in this 
connection represents the approximate sum of Two Hun¬ 
dred Eighty-four Thousand Two Hundred Eighty-three 
Dollars ($284,283.00); and in this 

Eighteen: That subsequent to the signing of the Armis¬ 
tice on November 11, 1918, said petitioner was not per¬ 
mitted to leave the confines of the German Empire because 
of the fact that he was unable to secure a passport at said 
time and place, and that it was not until December, 1919, 
that petitioner was informed by the Spanish Consul in 
Bremen, at that time representing the American govern¬ 
ment, that he could obtain from the United States authori¬ 
ties in Berne, Switzerland, the documents necessary to en¬ 
able him to leave Germany and to go to the United States; 
that 
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Nineteen: That in prosecuting his claim as an American 
citizen it was necessary for petitioner to expend for ex¬ 
penses and counsel fees the sum of Forty-two Thousand, 
Seven Hundred Eighteen and 100 ($42,718.23) Dollars. 

Twenty: That by reason of the acts of the Imperial 
German Government your petitioner was kept by force 
within the confines of the German Empire and that 

73 1 if said petitioner had been allowed to leave said 

German Empire in June, 1918, your petitioner’s 
property would have been returned in accordance with the 
provisions of Sec. 9 of the Trading with the Enemy Act, 
and no loss would have been sustained by petitioner. 

That the losses sustained by petitioner were directly 
caused by the act of German Government in refusing your 
petitioner permission to return to the United States 
'Wherefore, your petitioner files this claim and prays 
that such action may be taken as is necessary to have paid 
to your petitioner the amount of his said losses and dam¬ 
age. 

JOHANN GAEL PFLUEGER 
Petitioner. 

Dated: 2nd day of April, 1929. 

Subscribed and sworn to before me this 2nd day of April, 
1929. Lulu A. Godsil, Notary Public in and for the City 
and 1 County of San Francisco, State of California. 

My commission expires September 13, 1931 

74 Part V 

Docket No. 13300 List No. 10439 

Before the Mixed Claims Commission, United States 
Agency Organized Under the Agreements of August 
10, 1929, Between the United States and Germany. 

The I nited States of America on Behalf of 
Johann Cart. Pflueger. Claimant, 
vs. 

Germany. 

Ajjiflai'it of Johann Carl Pflueger 

John Francis Neylan, Attorney-at-Law, Crocker First 
National Bank Building, San Francisco, California 
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75 Exhibit No. 27 

Filed June 22,1939 

Before the Mixed Claims Commission, United States 
Agency, Organized Under the Agreements of August 
10, 1929, Between the United States and Germany. 

Docket No. 13306 

List No. 16439 

Part V. 

The United States of America on Beiiat.f of 
Johann Oai:i> Pflueger, Claimant . 

vs. 

Germany. 

State of California 

Citij and County of San Francisco , 55. 

Johann Carl Pflueger being first duly sworn deposes and 
says: 

That he is a citizen of the United States, residing in the 
Citv and Countv of San Francisco, State of California; 
that he has resided in the said City and County of San 
Francisco, State of California, for five years last past. 

That heretofore, to-wit: in the month of April, 1929 the 
United States of America on his behalf presented his claim 
against the Government of Germany for certain losses sus¬ 
tained bv him bv reason of his detention in Germanv dur- 
• • • 

ing the existence of the state of war between the United 
States and the Empire of Germany; 

That prior to the entry of the United States of America, 
into the war, your affiant maintained his business in the 
City of Bremen, Free State of Bremen. Empire of Ger¬ 
many, under the firm name and style of J. C. Pflueger & Co. 

That he, the said affiant, at all times mentioned in the 
said petition, was the sole owner of said business and had 
been since the year 1908. That prior to the declara- 

76 tion of war between the United States of America 
and the Empire of Germany on April 6th, 1917, your 

affiant acted as the European agent of H. Hackfeld & Co. 
Ltd. an American corporation, duly organized and exist- 
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ing under and by virtue of the laws of the Territory of 
Hawaii, with its principal place of business in the City of 
Honolulu, in said Territory. 

That prior to the declaration of war between the United 
States of America and the Imperial German Government, 
it was necessary and proper for affiant to remain within 
the confines of the said German Empire for the purpose of 
protecting the interest of American citizens and for the 
purpose of safe-guarding his own interests in the then Ger¬ 
man Empire: that soon after the declaration of war between 
the United States of America and the Empire of Germany, 
your affiant took steps to enable him to return to the said 
United States of America. 

That your affiant has filed with the Mixed Claims Com¬ 
mission through the Government of the United States cer¬ 
tain documentary evidence supporting affiant's statements 
in this regard. 

That the Government of the United States of America 
granted the application of the affiant for a passport in the 
month of October, 1917. That said decision by the United 
States of America was not communicated to the affiant by 
the Royal Spanish Embassy at that time representing the 
American interests in Germany until on or about the first 
day of June, 1918. That supporting affiant's statements is 
a communication from the Royal Spanish Embassy dated 
June 19, 1918, included in Diplomatic Dispatch Xo. 1498, 
American Division 3390, which dispatch is on file with the 
Commission. 

That although affiant was granted a passport by the 
Government of the United States of America, the 
77 German authorities on June 1st, 1918 refused affiant 
permission to leave the confines of the German Em¬ 
pire. 

That on file with this Commission is a certified copy of 
the wartime order of the German authorities, dated June 
1st, 1918. 

That affiant communicated said refusal of the German 
authorities to permit him to leave the German Empire to 
the Royal Spanish Embassy at that time representing the 
interests of American Nationals in Germany and that in 
consequence thereof he was issued a certificate of identity 
by the said Royal Spanish Embassy as the American citi- 
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Zen which said certificate was good for the duration of the 
war. 


That supporting; said affiant's statements made herein 
there is on file with the Commission a photostatic copy of 
the said certificate of identity laken from the files of the 
Secretary of State of the United State's of America. 


That during: the existence of the state of war between 
the United States and the Imperial German Government, 
your affiant was directed to and did report to the police 
authorities of the Free* State of Bremen weekly or there¬ 
abouts. That it was impossible for affiant in view of the 
refusal of the German authorities to take advantage of the 
passport granted to him by the* American Government and 
in consequence thereof the affiant was forced to remain 
within the confines of the German Umpire during the exist¬ 


ence of the war between the United States of America and 
Germany. 

That after the signing of the Armistice between the 

United States of America and Germany on November 11, 

« 

1918, said affiant was not permitted to leave the confines 
of the German Umpire; 

78 That following the Armistice on November 11, 
1918, affiant made additional requests to the German 
authorities for permission to leave the confines of German 
Territory in person. That at this time affiant cannot fix 
the exact dates at which said requests were made, but to 
the best of affiant's recollection and belief he made said 
requests of the German authorities in the Free State of 
Bremen at least three or four times. That said requests 
were made at the passport department of the Polizeidirek- 
tion, located in Bremen, Germany. That affiant was met 
with the same statement contained in the official refusal of 
the German authorities dated June 1st, 1918 on file with 
the Mixed Claims Commission and the German Govern¬ 
ment consistently refused to let the affiant leave the con¬ 
fines of the German Territory until long after January 
16, 1919, upon which date affiant's 1629 shares of the Pa¬ 
cific Guano & Fertilizer Company in Honolulu were sold 
by the representative of the Alien Property Custodian of 
the United States. That affiant made every effort possible 
to obtain the permission of the German authorities prior 
to and following the Armistice to leave the said German 
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territory, but the said Gorman authorities refused to re¬ 
scind or niter the decision contuined in the official commu¬ 
nication, dated .Tune 1st, 1918 and signed by “Die Poliz- 
cidii-ektion, J.V. gez. Dr. Wodemoyer Regierungsrat." 

That it was not until the month of December, 191!) that 
affiant was informed by the Spanish Consul in Bremen at 
that time representing the American nationals in Ger¬ 
many. that he could obtain from the United States authori¬ 
ties hit Berne. Switzerland, documents that could enable 
him do leave Germany, and to return to the United States. 

That it was not until the eleventh dav of Mav, 1920 
79 that said affiant received from the American Com¬ 
mission at Berlin a letter stating that a passport had 
been forwarded for affiant to the American Consul in Ham- 
burn:, Germany. That saul passport enabled your affiant 
to leave Germany which he did on May 13, 1920. That the 
said 1 date, to-wit: May 13, 1920, was the earliest opportunity 
afforded affiant to leave the confines of the German Empire. 

JOIIAXX CART, PFLUEGER 


Subscribed and sworn to before me this 13th day of Jan¬ 
uary, 1930. 


LULU A. GODSIL 


I 


SO 


Excellency:— 


Xofarjj Pjtldic in and for flic C if if and 
Connfij of San Francisco, Sfafc of 
California. 

July 21st, 1919. 

Copy 


When on the Kith instant. I was having the honor of being 
received by your Excellency in order to explain my Amer¬ 
ican affairs, your Excellency advised me to explain my af¬ 
fairs by writing for the purpose of a more exact examina¬ 
tion. 

I now feel honored to submit to vour Excellence* as fol- 

• * 

lows: 

Born on the 21st of February ISfil at Honolulu, Hawaiian 
Islands, 1 became by right of birth Hawaiian citizen, proved 
by the certificate of nationality. May 27th 1885 and signed 
bv the Minister of Foreign Affairs Walter M. Gibson.— 
Hawaii was then a kingdom. 
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Furthermore* I am in possession of a writing from the 
Secretary of the Department of Foreign Affairs, dated 
Honolulu October 14th 1S96, that I have sworn the oath 
to support the Constitution and Laws of the Hawaiian Re¬ 
public and bej*; to enclose a copy of it. 

"When the Hawaiian Island became a Territory of the 
United States of America I became American citizen. 

1 am in possession of a certificate of Registration of 
American citizen, dated Bremen, January 18th 1915, and 
signed by the American Consul William Thomas Fee, con¬ 
taining the following passage:— 

‘‘Ills citizenship of the* United States is established by 
Birth-Certificate and Passport Xo. 1715. Embassy, Berlin, 
dated January, 12th day of January. 1905— 

81 On August 1st 1887 I founded the firm of J. C. 

Pfluger (Sc Co., Bremen, successors to H. Hackfeld & 
Co., Bremen, and thus became European representative of 
II. Hackfeld & Co., Honolulu, later on H. Hackfeld & Co. 
Ltd., for their import and export and other European in¬ 
terests. 

When in the spring of 1918, I learned that the United 
States Government intended to take measures against the 
firm of II. Hackfeld & Co., Ltd., Honolulu, because of the 
German capital invested in it, I endeavored to get a travel¬ 
ling-permit to the United States in order to take care of 
my Honolulu property. A permit for leaving Germany 
was however refused and I beg to enclose a copy of my re¬ 
spective writing to the Royal Spanish Consulate, dated 
Bremen, June 11th, 1918, and a copy of my writing dated 
June 21st, 1918. In the fall of 1918 Consul Xavarro in¬ 
formed me that, as per news received, my affairs would be 
investigated. Short time ago I learned by Hawaiian papers 
that the firm of H. Hackfeld & Co. Ltd., Honolulu, had been 
changed into another American firm, and that the German 
joint stock had been sold. From further communications I 
must conclude that my shares have also been sold and that 
the proceeds of it is being administrated by the Alien Prop- 

ertv Custodian. Mv interest in the firm of II. Hackfeld & 
• • ■ 

Co., Ltd. consisted of:— 

1240 common shares (o' $100.— = $124600.— 

500 preferred shares (o' $100.— = 50000.— 
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Furthermore my firm J. C. Pfluger & Co., Bremen, of which 

T am sole partner, owned in 1 lie 

Pacific Guano <(’* Fertilizer Co.. Honolulu :— 

1029 common shares (o' $100.— = $102900.— 

82 If it should be proved true that my above named 
property has been sold, it would heavily injure my 
business interests, as. as stated above, I am the European 
Agent for the firm in Europe for Import'and Export and 
have only been working exclusively with said firm. 

'When I continued staving in Germanv during the war, T 
did so for good reasons, viz:— 

to protect the interests of II. II a ehf eld (0 Co. Ltd.. Honolulu 
to protect ini/ own interests. 

I did so at my own personal risk and may state that, in spite 
of some difficulties, I succeeded in keeping my property 
here unhurt. 

Furthermore I am considerablv engaged in an industrial 
enterprise in Germany so that I can exert a controlling in¬ 
fluence, what may be of prominent importance for promot¬ 
ing American activitv. 

* * » 

ThL' very foundation of my existence, however, is based 
on the above named business-relations with Honolulu and 
when these relations are ruined, it will cause a heavy detri¬ 
ment 1 of my interest, what to my opinion I should not have 
deserved. 

I feel myself therefore induced to enter protest against 
such injury of my interest and request your Excellency 
most respectfully to place the importance of all this before 
the United States Government at 'Washington. 

Very respectfully yours, 

J. C. PFLUGEK. 

To His Excellency 

the Royal Spanish Ambassador 
Senor Gil Delgado 
Berlin. 
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83 Brglaubigte Abschrift! 

57 . III. g. Sam. a. Pfliiger. 

Berlin, den 0. Oktober 191S. 

Herr;/ Kaufmann Carl Pfliiger u. Frau, Bremen. 
Rich. Wagnerstr. 11. 

Mit wird mitgeteilt, dass Sie sieh als feindlicher Aus- 
liinder ini Inland aufhalten. Gemiiss § 2 dor Bekanntma- 
chung liber den Treuhiinder fur das feindliche Vermogen 
vom 19. April 1917 (RGB1. S. 363) beabsichtige ich, Jhr 
gesamtes im Inland befindliches Vermogen unter meine 
Venvaltung zu nelnnen. Gesetzlicher Vorschrift entspre- 
cliend—ich verweise auf die Bekanntmachung iiber die An- 
meldung des ini Inland befindlichen Vermogens von Ange- 
horigen feindlicher Staaten and iiber die Anmeldung 
von Auslandsforderungen vom 30. Januar 1918 (RGB1. S. 
67) sind Sie verpflichtet, auf anliegendem A— Bogen Ihr 
Vermogen bie mir anzumelden. 

Jell sehe der Einsendung des ausgefiillten und unter- 
schriebenen A.—Bogens in anliegendem llmschlag, welcher 
nicht portopfiichtig ist, binnen 14 Tagen entgegen. 

2 Aula gen/ 

Der Treuhiinder fiir das feindliche Vermogen. 

J.A. 

gez: Dr Bauer, 

’ ’ Beutler. 

84 Bremen, den 19. Oktober 191S. 

Richard Wagnerstr. 11. 

An den 

Treuhiinder fiir das feindliche Vermogen, 

Berlin. W. 8. 

Kronenstr. 42/43. 

Gesch. Nr.: XIII. Sam. 57 . III. g. 

Jm Besitze Jhrer gefl. Mitteilung vom 9. ds. erlaube ich 
mir Jlinen dar auf zu erwidern, dass es mir doch sehr 
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zweckmiissig zu sein scheint, mieli personlich, mit Jhnon 
zu besprechen, bevor ich den Annieldebogen A. ausfiille, da 
bei mil* die Verhiiltnisse zienilich koni])liziert sind. 

Jell werde daher gern Yeranlassung nelnne, demnaehst 
nach Berlin zu konnnen und midi vorher bei Jhnen anmel- 
den. 


Hoehachtungsvoll 
gez: J. C. Pfliiger. 

Bremen, 31. Oktober 191S. 

Obernstr. 14. 

An den 

Treuhander fiir das feindliehe Vermogen, 


Berlin. W. S. 


Kronenstrasse 42/43. 

(resell. A r.; 67 . III. ff. 

Mein ergebenes Sclireiben voni 19. ds. Mts. bestigend, 
teile 1 ich Jhnen hierdureh mit, dass ieh Sie am Freitag. den 
8. Xoeemher: rormittags 11 Uhr aufsuehen werde, in dor 
Erwartung. dass Jhnen diese Zeit konveniert. 

S5 Hoehaehtungsvoll 

gcz: J, C. Pfliiger. 

86. III. g. 

Berlin, den 2. November 1918. 
llerrn J. Carl Pfliiger, Bremen. 

Richard Wagnerstr. 11. 

Auf Jhre Anfrage void 19. 10. 18 teile ich Jhnen mit, 
dass die unterzeichneten Ilerren in den Geschiiftsstunden 
von 9-1 Uhr zu Jlirer Verfiigung stelien. 

Der Treuheiinder fiir das feindliehe Vermogen J. A. 

gez: Dr. Auerbach. 

” Beutler. 
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Berlin, den 9. November 1918. 

Herrn J. Carl Pfliiger, Bremen. 

Obernstrasse 14. 

45. 777. g. Saw. u. Pfliiger. 

Zum Sehreiben vom 31. Oktober 191S eriibrigt sieh Jhr 
Konimen. Jeh selie mit Riicksiclit auf die politisehe Lage 
von weiteren Sehritten gegen das Vermogen amerikanis- 
eher Staatsbiirger zur Zeit ab. 

Der Treuhander fiir das feindliehe Vermogen J. A. 

gez: Ginsberg, gez: Beutler. 


- 4 - 

J-C. Pf 1 11 g a r . 


Brea* a, 

31chard Wagnerstr. 11* 
15. Hovanber 1918. 


An dan 


.TeuJianffer fUx das fejndllohe Verriogen, 

■ BarTin.7.8. 

.. iCronenstr. 42/43. 

Ah 9gtITI.it. 


Aaf Grund personliolier RUofcspraohe alt lierra 

Boontsanwalt Beutler. dort, aa Fraltag, den 8.ds.lit8. ,ersuche 

ion Sie fraund llon«#t, die Angalegenheit ruhan zu lass an. 

i Eochacfctungavoll 

gas: J.C. P f 111 g a r . 


gl.III.g. Berlin, dan 30. OOTamber 1918. 

Earrn 

J. C. p fi u »J a r , 

B r a a a n • 

Kiohard Wagnerstr. 11. 

Altf iu 3?iurelben vqHJLfy 9 

Jn Einklang nit Jbran Schraiben Lasse ich 

dla Angalaganhait rorlttufig ruhan. 

Dar Trauhhndar ftir daa 
feindii che Tamdgen. 

J .A. 

gaz: Bautler, gas: Pabst. 
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87 Chas. E. Hotchkiss Esq. 

c/o Messrs. Davies, Auerbach k Cornell 
Mutual Life Building 
34, Nassau Street 
New York 

Dear Sir, 

J received your esteemed favor of September 17th from 
Copenhagen and am sorry to learn, that your and Mrs. 
Sielcken’s departure has been delayed by strike, but J hope 
that this detention did not last very long, as you, no doubt, 
are verv anxious to got home after so much annovanee. 
Enclosed please find the following documents: 

1) mv Power of Attornev 

2) copies of my letters to the Spanish Embassador, Ber¬ 
lin, (July 2'lst 1919) and to the Spanish Consulate, Bremen, 
(June 11th and 21st, 1919) with annexed translations, and 
copy of a communication of the Secretary of the Depart¬ 
ment of Foreign Affairs, Honolulu, (October 14th, 1896). 

3) copy of a statement reg. H. Hackfeld & Co. Ltd.. 
Honolulu, drawn up by Mr. J. F. Hackfeld. 

4) copy of a statement reg. IT. Hackfeld & Co. Ltd.. 
Honolulu, drawn up by Mr. J. F. Hum burg, 310, Sansome 
Street, San Francisco, a former Vice-President of H. Hack¬ 
feld k Co. Ltd. 

88 Referring to the conversation J had with you, J 
beg to state the following: 

J am the son of J. C. Pflueger and the nephew of H. 

Hackfeld, the founders of H. Hackfeld & Co., Honolulu, 

and who both acquired Hawaiian citizenship. Born on the 

21st of February 1861 in Honolulu J became by right of 

birth Hawaiian citizen and through the annexation of the 

Hawaiian Jslands by the United States American citizen. 

Jn the vear of 187 mv father and H. Hackfeld established 
• • 

a house in Bremen under the firm of H. Hackfeld & Co. with 
a view to keep the European business of the Honolulu main 
office under their own control. My father died in 1883 and 
mv uncle H. Hackfeld in the fall of 1887. 

After mv return from Honolulu J established on the 1st 
of August 1887 the firm of J. C. Pflueger k Co., Bremen, as 
successors to H. Hackfeld k Co., Bremen. 
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J am solo partner of my firm and since 1st of August 
1887 the European agent of H. Haekfeld & Co. —H. Hack- 
fold & Co. Ltd., Honolulu. 

When the war broke out J continued to remain in 
Bremen for good reasons, as .J considered it my duty to 
protect the interests of H. Haekfeld & Co. Ltd. even at mv 
own personal risk when my position should become a diffi¬ 
cult one. 

Furthermore J am considerably engaged in an industrial 
enterprise in Germany so that J can exert a controlling 
influence what may be of prominent importance for the 
extension of American adventure. 

Jn spite of severe circumstances J managed to get 
through the time of war nearly unmolested and suc- 
$9 ceeded in keeping also my property in Bremen un¬ 
hurt. 

Jt is true that during the war American property in Ger¬ 
many has been administered by the German Alien Property 
Custodian, but no sale or liquidation came to my knowledge. 
Jn the preface of the German edition of the Report of the 
U. S. Alien Property Custodian you will find nearly at the 
end the statement, that during the war no American prop¬ 
erty 1 , neither private nor commercial, has been sold or 
liquidated in Germany. 

The sale or liquidation of my property in Honolulu is 
causing heavv detriment to mv interest as the verv foun- 
dation of my existence is based on the Honolulu business 
relations. 

Regarding the dissolution of the Haekfeld Corporation 
J am referring to the full statement drawn up by Mr. J. F. 
Humburg, San Francisco, in January 1919, which evidently 
shows that the manner in which the dissolution took place 
seems to be very contestable. Mr. Humburg, former Vice- 
President of H. Haekfeld & Co. Ltd., is American citizen. 
J have no doubt that Mr. Humburg will readily give his 
consent to use his statement for any proceedings you may 
deem fit to restore my property and he will also be quite 
willing to give you any further information you may want. 

All mv shares in H. Haekfeld & Co. Ltd. and in the Pa- 
cifie Guano & Fertilizer Co. have been deposited with H. 
Haekfeld & Co. Ltd., Honolulu. J may mention that the 
shares in the Pacific Guano & Fertilizer Co. are entered 
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in tlie stock book of that Company nuclei' J. C. Pflue- 
9i) ger & Co., but J am sole partner. 

For vonr guidance J bee: to state that J am in 
possession of the following- documents: 

1) Hawaiian Certificate of Nationality, dated Honolulu 
May 27th, 18S5 

2) Letter of Mr. Goo. C. Potter, Secretary of the De¬ 
partment of Foreign a if airs, to Mr. II. F. Cla.de, Charge 
d'Affairs for Hawaii, Bremen, dated Honolulu, October 
14th, 1890. 


3) Proof of .Identity (Polizeiausweis fiir Auslander) 
issued by the Police Court, Bremen, dated June 23rd, 1917. 

4) Proof of .Identity (Personalausweis) No. 250, dated 
Bremen, May 30th, 191S, and issued by the Police Court, 
Criminal Department, Bremen. 

5) Passport 01254, issued by the Spanish Embassy, Ber¬ 
lin, dated Bremen. June 21st, 191S. 

6) Proof of Jdentity (Ausweis) issued by the Soldateu- 
rat and Provisional Administration of the Police and Ju¬ 
dicial Department (Kommissariat fur Polizei und Gerieht- 
swesen) Bremen, dated January 20th, 1919. 


J remain 


Yerv trulv vours 

J. C. PFLUGER 

The undersigned, Joint Secretaries of the Mixed Claims 
Commission, United States and Germany, established in 
pursuance of the agreement between the two Governments 
signed at Berlin on August 10, 1922, do hereby certify that 
the foregoing, according to its purport, is a true copy of a 
record of said Commission. 

In Witness Whereof, we have hereunto subscribed our 
names and affixed the seal of the said Commission at Wash¬ 
ington this 22nd day of April, 1938. 

WALTER R. DORSEY 
American Joint Secretary. 

A. M. KETL 

German Joint Secretary. 


(Seal) 
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91 Bremen, September 5, 1919 


J. 0. Pfluger & Co., 
Bremen. 


Filed June 22 1939 


American Factors, Limited, 

82 Wall St., X. Y. C. 

Dear Sirs, 

We received your favor of July 28th, 1919, and duplicate 
original of your letter of July 8th, 1919, with a certified copy 
of your claim against us; the original forwarded through 
diplomatic channels has not yet reached us. 

Regarding your claim and the “Assent”, we beg to say 

that at present we cannot recognize neither of them. Your 

account has to be examined verv carefullv and checked with 

• » 

our entries, what no doubt you will readily understand, as 
we are missing letters containing details to complete our 
entries. Since a fortnight the Honolulu, San Francisco and 
Xew York mails of 191 (j are gradually coming in, and as 
soon as the items are complete, we shall come back upon the 
above. 

We must, however, lay stress upon the fact that since 
1887 the account currents with II. Hackfeld & Co. Ltd., 
Honolulu, have been made out by us in German currency, 
we shall therefore present you our account current, which 
will 1 also show all the payments we made here by instruc¬ 
tions formerly received, in due time, when we are prepared 
to do so. 

We were very much surprised having learned that the old 
firm of II. Hackfeld & (V). Ltd. which has contributed so 
much to the well fa re and development of the Hawaiian 
Islands, has been taken over by the U. S. Alien Property 
Custodian, specially that as it seems, our property has also 
been liquidated. We wish to say that our Mr. J. C. Pfluger, 
sole partner of our firm, is a born Hawaiian citizen and be¬ 
came American citizen when the annexation of the Islands 
took place by the United States, what can be proved by 
documents in the hands of our Mr. Pfluger. The founders 
of the firm of Hackfeld & Co., Ltd., H. Hackfeld and J. C. 
Pfluger, acquired both Hawaiian citizenship. Our Mr. 
Pfluger, the son of the aforementioned founder J. C. Pflu- 
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ger, ostublisliod the* firm of .T. C. Pfluger & Co. ns successors 
of H. Hackfeld & (7>., Bremen, on the 1st of August 
92 1S87. Since that time our ATr. Pfluger was the 

European Representative of II. Hackfeld & Co. Ltd., 
Honolulu. 


When the war broke out, our Mr. Pfluger continued to 
remain in the Republic of Bremen for good reasons, as lie 
considered it his duy to protect tin* interests of 11. Hackfeld 
& Co. Ltd., even at liis own personal risk, when his position 
should become a difficult one. In spite of severe circum¬ 
stances he managed to net through the war nearlv un- 
molested and his property here lias not been confiscated. 
Therefore it seems to us rather strange that the American 


property of our Mr. Pfluiier has been taken over by the 
U. S. Alien Property Custodian, though he is an American 
Citizen. It might he of interest to you to know that con¬ 
trary to some statements published by the V. S. Alien 
Property Custodian, the German official report states that 
no American property, neither private nor commercial, has 
been liquidated in Germany. 

It will readilv he understood that we felt a great shock 
and surprise when we learned that the l\ S. Property Cus¬ 
todian had taken charge of the firm of II. Hackfeld & Co. 
Ltd. and had disposed of the whole business to the newly 
organized corporation of American Factors Limited for the 
sum of $7,500,000.—or being $150.—a share on the stock 
of the latter company, realizing to the Hackfeld Company 
$187.50 a share. Evidently the statement of Affairs of the 
old Company of January 1, 1918 showing an amount on 
Capital and Reserve Account of about $7,900,000.—has been 
used as a basis, which however does not include any profits 
earned from January 1, 1918 until the time of sale. As the 
value of the business was at that time estimated to be about 


$10,000,000.—by those well acquainted with its affairs, it 
appears, that a proper inventory was not made and that 
the large reserves contained in the verv low Book values of 
corporation shares and real estate owned by the (inn run¬ 
ning up to over $2,000,000.—have been ignored. This view 
is supported by the fact, that the shares of the American 
Factors, Limited have advanced during eleven months 
about 60 % or about $4,500,000.—on the total capital of the 
corporation while other first class shares have only risen 
about 20%. 
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We bog to inform you that some time ago our Mr. Pflugcr 
has sent a protest to the Koval Spanish Embassy at Berlin 
to be transmitted to the United States Government at 
Washington. 

Verv trulv vours, 

! J. C. PFLUGER & CO. 


9; 


APC-691 


Filed dune 22 1939 


* * # 

Receipt of a Person Claiming Any Interest 
Right or Title in or to Money or Property 
O 11 Claim Filed Under Section 9 of the 
“Trading With the Enomv Act."’ 

Trust Xo. 12(544 Claim Xo. 3789 

Whereas, pursuant to the provisions of Section 9 of the 
Act of Congress known as the “Trading with the Knemv 
Act," and the regulations of the Alien Property Custodian 
in relation thereto, the undersigned has heretofore filed 
with the Alien Property Custodian notice of claim against 
the money and property in the hands of said Custodian or 
the Treasurer of the United States taken as the property 
of—C. Pflueger—determined by said Custodian to be an 
enemy, and has also made application to the Attorney 
General of the United States for the allowance of said 

claim under the authority conferred on said Attorney Gen- 

• • 

era! by Article XXXIl of the Executive Order of October 
12, 1917; and 

Whereas, the Attorney General, exercising the authority 
so conferred, has ordered the payment of the money and/ 
or delivery of the property hereinafter described to this 
applicant: 

Xow. therefore, in consideration of the premises, I, the 
undersigned, do hereby acknowledge payment of the 
money and or delivery of the property to me by the Alien 
Property Custodian and the Treasurer of the United 
States, as follows, to-wit: 

Cash . $23,012.30 

Certificate Xo. 30 for Five Hundred (300) shares Pre¬ 
ferred Stock of II. I lackfold & Company, Limited, (now in 
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process of 1 icjuidntion) standing i;i the name of Trent 
Trust Company, Limited, as Depositary for Alien Property 
Custodian, Trust Xo. 12(544. This certificate bears the fol¬ 
lowing endorsement: 

“Jan. 20, 1010, First payment on account Distribution of 
Assets of $100.00 oer share $50,000. T. T. Co., Ltd., 
04 Tr. per E.R.D.” 

Certificate Xo. 250 for One Thousand Two Hun¬ 
dred Forty-Six (1,24(5) shares Common Stock of H. Hack¬ 
fold & Company, Limited, (Xow in process of liquidation) 
standing in the name of Trent Trust Company, Limited, as 
Depositary for Alien Property Custodian, Trust Xo. 12(544. 
This certificate boars the following endorsements: 

“Jan. 20, 1910, First payment on account Distribution of 
Assets of $100.00 per share $124,(500.00. T.T. Co., Ltd., 
Tr. per E.R.D.“ 

“Oct. 18, 1920, Second payment on account Distribution 
of Assets of $16.00 per share $19,936.00. T.T. Co., Ltd., 
Tr. per E.R.D.'* 

Certificates Xo. 5-6 for Two (2) shares Pacific Club, 
standing in the name of J. C. Pfiueger. 

And I do hereby further acknowledge and accept such 
money and/or other property as a full compliance with said 
order. 

In consideration of the premises, I do hereby release and 
forever discharge the President of the United States, the 
Treasurer of the United States, A. Mitchell Palmer, in¬ 
dividually and as Alien Property Custodian, Francis P. 
Garvan, individually and as Alien Property Custodian, 
Thomas \V. Miller, individually and as Alien Property 
Custodian, Richard 11. Trent, individually and as Special 
Representative of the Alien Property Custodian, the Trent 
Trust Company, Limited, individually and as Depositary 
for the Alien Property Custodian, and all other persons 
exercising the authority of them or of any of them from 
anv and all rights, claims and demands of everv kind, 
character and description whether joint or several, which 
I may have based upon or arising out of any and all money 
and/or other property paid to or received by the Alien 
Property Custodian or by the Treasurer of the United 
States or by the Trent Trust Company, Limited, as the 
money and/or other property owing or belonging to, or 
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hold for, by, on account of or on behalf of, or for iin* benefit 
(>f—J. C. Pflueger—, with the exception of cash $7)2,8(53.64, 
United States Liberty Loan Bonds, par value, $2(55,500., 
also the proceeds of September 15, 1020, coupon on $500. 

Third United States Liberty Loan Bond and the 
05 proceeds of October 15, 1020, coupons on $2(5.),000. 

Fourth United States Liberty Loan Bonds, now 
held by the United States Treasury; and also excepting 
One Thousand Six Hundred Twenty-Xine (1.(520) shares of 
Pacific (luano and Fertilizer Company stock, formerly 
standing in the name of J. Pflueger Company, and the 
proceeds thereof now held by tin* United States Treasurer 
(under A. P. C. Trust No. 12(550), which wiil be made the 
subject of separate and further releases; and without limit¬ 
ing the generality of the foregoing, I do further release and 
fore vim* discharge tlicm in respect to anything done or 
omitted in pursuance of any order, rule or regulation made 

bv the President under the authoritv of this Act. 

% • 

Witness my hand and seal, at Xew York City, X. Y., on 
the 25rd day of April, A. D. 102 . 

J. C. PFLUKGKR 

—Witness— 


Cl IAS. F. HOTCHKISS 
FRAXK C. TITUS 

State of Xew York 

County of Xriv York ss: 

On this 25rd day of Aprii, A. 1). 1021, before me per¬ 
sonally came .1. U. Pflueger, to me known, and known to me 
to be the person described in, and who executed the fore¬ 
going instrument, and acknowledged that he executed the 
same. 


FRAXK C. TITUS 

Xotarv Public, Xew York County No. 5(5, Xew York 
County Register's Xo. 2070. Certificate Filed in Kings 
County Xo. 4S. Kings County Register's Xo. 2040. Com¬ 
mission expires March 50, 1022. 
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Filed June 22 1989 


Receipt of a Person Claiming any Interest 
Right, or Title in or to Money or Property 
on Claim Filed under Section 9 of tile 
“Trading with the Enemy Act' 

Trust No. 12689 Claim No. 37S8 


Whereas, pursuant to the provisions of Section 9 of the 
Act of Congress known as the “Trading with the Enemy 
Act”, and the regulations of the Alien Property Custodian 
in relation thereto, the undersigned has heretofore filed 
with the Alien Property Custodian notice of claim against 
the money and property in the hands of said Custodian or 
the Treasurer of the United States taken as the property 
of J. C. Pflueger & Company determined by said Custo¬ 
dian to be an enemy, and has also made application to the 
Attorney General of the United States for the allowance 
of said claim under the authority conferred on said Attor¬ 
ney General by Article XXN11 of the Executive Order of 
October 12, 1917; 

Whereas, the Attorney General, exercising the authority 
so conferred, has ordered the payment of the money or de¬ 
livery of the property hereinafter described to this appli¬ 
cant ; 

Now, therefore, in consideration of the premises, I, the 
undersigned, do hereby acknowledge payment of the money 
or delivery of the property to me by the Alien Property 
Custodian and tin* Treasurer of the United States, as fol¬ 
lows; to-wit: 


(Insert here a complete list of the property returned). 

(’heck of the Treasurer of the United Stales =6622 for 
the sum of One Hundred Eighty-seven Thousand, One 
Hundred Fifty-five Dollars and Seventy-one Cents ($1S7,- 
135.71), drawn in the name of .J. C. Ptlueger from the ac¬ 
count of J. (’. Ptlueger & Co., Trust #12639; also the fol¬ 
lowing U- S. Liberty Loan Bands: 

10—$1,000. 2nd issue Bonds, With November 15, 1921 et 
seep coupons attached; 

16—$1,000. 3rd issue bonds; 
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1— 500. 3rd issue bonds; 

0— 100. 3rd issue bonds: all with September 15, 1021 et 

seq. coupons attached; 

6—$10,000. 4th issue bonds; 

1— 5,000. 4th issue bonds: 

1— 1,000. 4th issue bonds: all with October 13, 1021 et 
se«j. coupons attached. 

07 APC-MM -601-2. 


“And 1 do hereby further acknowledge and accept such 
monOy or other property as a full compliance with said 
order. 

“In consideration of the premises, I do hereby release 
and forever discharge the President of the United States, 
the Treasurer of the United States, A. Mitchell Palmer, in¬ 
dividually and as Alien Property Custodian, Francis P. 
GarVan, individually and as Alien Property Custodian, 
Thomas \V. Miller, individually and as Alien Property Cus¬ 
todian. and all other persons exercising the authority of 
them or of any of them from any and all rights, claims and 
demands, of every kind, character and description, whether 
joint or several, which 1 may have, based upon or arising 
out of any and all money or other property paid to or re¬ 
ceived by tin* Alien Property Custodian or by the Treasurer 
of tile United States as tin* money or other property owing 
or belonging to. or held for, or on account of or on behalf of, 
or for the benefit of .1. C. Pflneger Company with the 
exception of any dividends on the Pacific Guano & Fertili¬ 
zer Co. stock in Trust =12651) received by the Custodian or 
his agents and not returned herewith and without limiting 
the generality of the foregoing, 1 do further release and 
forever discharge them in respect to anything done or 
omitted in pursuance of any order, rule or regulation made 

bv the President under the authoritv of this Act. 

» • 

“Witness mv hand and seal, at Washington, 1). C., the 
sixteenth day of February, 1!)22. 

J. C. PFLUEGER & COMPANY 


—Witness— 


By J. C. PFLUEGER 

Sole Member of the partnership 


C. T. GARDINER 
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City of Washington 
District of Columbia ss: 


On tliis sixteenth day of February, 15)22, before me per¬ 
sonally came Johann Carl Pflueger, to me known and 
known to me to he the person described in, and who ex¬ 
ecuted the foregoing instrument, and acknowledged that 
he executed the same. 

SOPI11K 1). HILL MAX 
X of a > 1 / Public 


5)8 Filed June 28, 15)28 W. L. Rosa Clerk. Bv , s/ W. 
F. Thompson. Jr. Deputy Clerk. 

United States District Court for the 
Territory of Hawaii. 


Fqty. Xo. 316 
Complaint. 

J. C. Pfluegkr and J. C. Pfluegkr as sole surviving part¬ 
ner of J. C. Pfluegkr & Co., a co-partnership. Com¬ 
plainants, 

v 


Richard II. Trent, Frank C. Atherton, Richard A. 
Cooke, Chari.es R. Lumen way, A. W. T. Bottom ley, 
George Sherman, A. J. Camprei.l, J. M. Dowsett, A. S. 
Wilcox, G. W. Wilcox, S. W. Wilcox, J. W. Waldron. 
Trent Trust Company, Limited, Trent Trust Com¬ 
pany. Limited, as depositary of the Alien Property 
Custodian of the United States, Richard II. Trent, as 
special representative of the Alien Property Custo¬ 
dian of the United States. American Factors. Limited. 
Guardian Trust Company, Limited, and Howard 
Sutherland, Alien Property Custodian of the United 
States, Respondents. 

Xow come the complainants above named and through 
their attorney, John Francis Xeylan, esquire, complain of 
the respondents above named, and for cause of action 
allege: 

I. 

The the complainant J. C. Pflueger has been since April 
JO, 15)00, and now is a citizen of the United States of Amer- 
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ica, and is now and for three years last past lias been a 
resident of the City and County of San Francisco, State 
of California, and has actually made his domicile in said 
City and County of San Francisco, State of California: 
that said complainant was horn on the twenty-first day of 
February, 18(51, in Honolulu, Hawaiian Islands, and that 
the birth of said complainant is now and at all times 
herein mentioned has been a matter of public record its 
1 the archives of the Territory of Hawaii; that after 
5)5) the annexation of the Hawaiian Islands by the 
Cnited States of America in the year 1898, said 
complainant, by virtue of the Act of Congress of April 30, 
1000, became, ever since has been, and now is a citizen of 
the United States of America. 


That at all times herein mentioned complainant J. C. 
Pflueger was and is the sole surviving partner and sole 
owner of .1. C. Uflimner Co., of Bremen, Germany; that 
the said J. C. Pflueger & Co., at all times herein mentioned, 
had its offices and principal place of business in the City of 
Bremen, within the former Umpire of Germany, now the 
Republic of Germany; that said J. C. Pflueger conducted 
all of his business through and under the name of said J. 
C. Pflueger & Co.; that said J. C. Pflueger & Co. at all 
times herein mentioned acted as the agent in Germany and 
in Furope of II. Ilaekfeld & Co., Ltd., an American cor¬ 
poration duly organized and existing under and by virtue 
of the laws of tin* Territory of Hawaii, with its principal 
place of business in the City of Honolulu, Island of Oahu, 
Territory of Hawaii. 

III. 

That the respondent Howard Sutherland is a citizen of 
the United States of America, and is a resident of the 
CitV of Washington, District of Columbia, and at all times 
since the year 15)26 has been and now is the duly appointed, 
qualified and acting Alien Property Custodian of the United 
States. 

IV. 

That the respondents Richard H. Trent, Frank C. Ather¬ 
ton 1 , Richard A. Cooke, Charles R. Hemenway, A. W. T. 
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Bottom lev. George Sherman, A. J. Campbell, .T. M. Dow- 
sett, A. S. Wilcox, G. X. Wilcox, S. W. Wilcox, and J. W. 
Waldron, are residents of the City of Honolulu, Territory 
of Hawaii. 

100 V. 


That the respondents Trent Trust Company, Limited, 

American Factors, Limited, and Guardian Trust Company, 

Limited, are corporations duly organized and existing 

under and bv virtue of the laws of the Territory of Ha- 
« « 

waii with their principal places of business in the City and 
Countv of Honolulu, in said Territory of Hawaii. 

VI. 


That the respondent Trent Trust Company, Limited, a 
corporation, as aforesaid, was on or about the twenty-first 
day of January, 1918, appointed the depositary for the 
Alien Property Custodian in the Territory of Hawaii, and 
duly qualified as such depositary for said Alien Property 
Custodian, and at all times herein mentioned subsequent 
to said twontv-first dav of January, 1918, was the duly 
appointed, qualified and acting depositary of the Alien 
Property Custodian in the Territory of Hawaii. 

VII. 


That the respondent Richard II. Trent was, on or about 
the eleventh day of January, 1918, appointed the Special 
Representative of the Alien Property Custodian of the 
United States of America in Hawaii, and at all times here¬ 
in mentioned was the Special Representative of the Alien 
Property Custodian in the Territory of Hawaii. 

VIII. 


That the respondents, Frank C. Atherton, Richard A. 
Cooke, (diaries R. llemenway, and George Sherman were, 
on or about the fourth day of April, 1918, duly appointed 
and acting as special representatives and advisers, and as 
officers of the said Alien Property Custodian of the 
United States of America in Hawaii, together with the 
said respondent Richard H. Trent; that at all times here¬ 
in mentioned from and after the appointment of the 
101 respondents Frank C. Atherton, Richard A. Cooke, 
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Charles R. Ilcmemvay ami George Sherman as special 
representatives, advisers and officers of the Alien Prop¬ 
erty Custodian of tin* United Stales of America in Ha¬ 
waii, they consulted, conferred and advised with the said re¬ 
spondent Richard II. Trent and the Trent Trust Company, 
Ltd., upon all matters and things in any wise affect ins; the 
business of the Alien Property Custodian of the United 
States in the Hawaiian Islands, and or the conduct there¬ 
of: that said respondents, upon all matters and things in 
anywise affecting the business of the Alien Property Cus¬ 
todian in Hawaii, acted only after each of said respondents 
had'been fully informed upon such matters and things; 
and complainant is informed and believes and therefore 
alleges that said respondents Atherton, Cooke, Ilemen- 
wav. Sherman and Trent consulted, conferred and advised 
each with the other and or others upon the sale of the 
shares of stock in the Pacific Guano & Fertilizer Company, 
belonging to the complainant J. C. Pflueger and thereafter 
acted and determined that said shares of stock in the Paci¬ 
fic Guano & Fertilizer belonging to the said complainant 
J. C. Pflueger, but standing in the name of .J, C. Pflueger 
& Co., should be sold and that said shares of stock were 
sold as the result of the collective action of the said re¬ 
spondents Richard A. Cooke, Frank C. Atherton, Charles 
R. Ilemenway, George Sherman, and Richard FI. Trent, 
despite the express orders from the Alien Property Cus¬ 
todian of the United States of America to the contrary, as is 
h e r e in a f te r a 11 eged. 

IX. 

That on and after August ‘20, 1018. the respondent A. 
W. T. Bottomley consulted, conferred and advised with 
the said respondents Richard II. Trent, Trent Trust 
10*2 Co., Ltd., and the respondents Atherton, Cooke, 
Ilemenway and Sherman, each with the other and/ 
or others, upon the sale of the stock of Pacific Guano & 
Fertilizer Co. belonging to the complainant »J. C. Pflueger, 
and with said respondents above named, acted and de¬ 
termined that the said shares of stock of Pacific Guano & 
Fertilizer Co., belonging to the said J. C. Pflueger, but 
standing in the name of J. C. Pflueger & Co., should be 
sold, and that said shares of stock were sold by the collec¬ 
tive action of the said respondents and contrary to the 
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orders of the Alien Property Custodian of the United 
States, as is hereinafter alleged. 

X. 

That at all times herein mentioned after October 31st, 
1917, one A. Mitchell Palmer was the duly appointed, 
qualified and acting Alien Property Custodian of the 
United States. 

XI. 


That complainant J. C. PHueger at the time of the dec¬ 
laration of war between the United States of America and 
the then Umpire of Germany on the Gth day of April, 1917, 
was within the confines of the said Umpire of Germany 
and was transacting business therein as aforesaid under 
the name of the said J. C. Pflueger & Co.; that the said 
J. ('. Pflueger & Co. was on said date and prior theieto and 
thereafter the Uuropean representative of the firm of 11. 
llackfeld & Co., Ltd., a corporation organized and existing 


under and bv virtue of the laws of the Territorv of Hawaii. 


XII. 


That the said .J. C. Pflueger & Co. was on April Gth, 1917, 
and until the happening of the events as hereinafter al¬ 
leged, continued to be the owner of one thousand six hun¬ 
dred and twenty-nine (1G29) shares of the capital 
103 stock of the Pacific Guano & Fertilizer Co., a cor¬ 
poration organized and existing under and by vir¬ 
tue of the laws of the Territory of Hawaii, which said 
shares were of the par value of One Hundred Dollars 
($100.00) each. 

XIII. 


That at all times herein mentioned the value of the 
shares of capital stock of the said Pacific Guano & Ferti¬ 
lizer Co. belonging to the said J. C. Pflueger, but standing 
in the name of J. C. Pflueger & Co., was the sum of Two 
Hundred and Fifty Dollars ($250.00) per share or there¬ 
abouts, and the respondents Frank C. Atherton, Charles 
R. Hemenway, Richard A. Cooke. George Sherman, Rich¬ 
ard H. Trent, and A. \Y. T. Bottomley well knew that at 
all times herein mentioned the value of the said capital 
stock of said Pacific Guano Fertilizer Co. of J. C. Pflue- 
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ger, standing in the mum* of J. C. Pflueger & Co., was the 
sum of Two Hundred ami Fifty Dollars ($2.”)0.00) per 
share, or thereabouts; that the said A. \V. T. Bottomley 
knew on and after August 20, 1918, that the said Pacific 
Guano Fertilizer Co. stock owned by said J. C. Pflueger 
but standing in the name of J. C. Pflueger Co. had a 
s))eeial value for the purpose of insuring control of the 
corporation Pacific Guano Fertilizer Go. to American 
Factors. Limited. 

XIV. 

That complainant is informed and believes and there¬ 
fore alleges the fact to be that the said II. Ilackfeld Co., 
Ltd., on or about the Mist day of January, 1918, voluntarily 
delivered to the Trent Trust Company, Ltd., as the de¬ 
positary for the Alien Property Custodian, stock certifi¬ 
cates numbered 284, 28(>, and MOM, representing the total of 
sixteen hundred and twenty-nine (1029) shares of the cap¬ 
ita! stock of the Pacific Guano & Fertilizer Co. standing of 
record on the books of said company in the name of J. C. 
Pfltieger Co., but as hereinbefore alleged belonging to 

said complainant .J. C. Pflueger; that said voluntary 
104 deliverv of said shares of stock to said Trent Trust 

I • t 

Company, Ltd., as the depositary for the Alien Prop¬ 
erty Custodian, was without there having been prior there¬ 
to a determination by the Alien Property Custodian or any 
other official, of the Alien enemy status of the said J. C. 
Pflueger & Co., and/or of the said .J. C. Pflueger, and was 
without there having been issued by the Alien Property 
Custodian any demand and or demands for said shares of 
stock or any thereof, and was without the service of and/or 
notice to any person and or persons, firm and or corpora¬ 
tion then holding, controlling or having in their care and 
custody tin* said shares of said Pacific Guano Fertilizer 
Col stocks; that complainant is further informed and be¬ 
lieves and therefore alleges the fact to be that the said 
voluntary surrender of the said sixteen hundred and 
twenty-nine (KJ29) shares of the Pacific Guano & Ferti¬ 
lizer Co. stock was without there having been prior to said 
surrender any application for permission to make said 
voluntary surrender, and was without there having been 
prior to the said voluntary surrender any permit and/or 
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consent issued therefor by the Alien Property Custodian 
of the United States. 

XV. 

That thereafter and on or about the 31st day of Janu¬ 
ary, 1918, the Trent Trust Company, Ltd., as depositary 
for the Alien Property Custodian, surrendered the said 
stock certificates Numbers 284, 280 and 303, standing in 
the name of J'. (’. Pflueger & Co., to the said Pacific Guano 
& Fertilizer Co., and demanded the issuance of, and caused 
to be issued therefor and in place thereof. Stock Certifi¬ 
cate Number 380 of the Pacific Guano & Fertilizer Co. in 
the name of the said Trent Trust Company, Ltd., for six¬ 
teen hundred and twenty-nine (1029) shares of the capital 
stock of said Pacific Guano & Fertilizer Co., of the 
105 par value of One Hundred Dollars ($100.00) each. 

XVI. 

That after the declaration of war on April 0th, 1917, 
between flu* United States of America and the Umpire of 
Germany, complainant J. C. Pflueger applied, as soon 
thereafter as was possible; for an emergency passport to 
the United States, and put himself in itinere to return to 
the United States of America, and attempted to leave the 
confines of the Empire of Germany to return to and re¬ 
establish his domicile in the United States of America; that 
said complainant, known to the German authorities in the 
Free State of Bremen, German Empire, to be a citizen of 
the United States of America, applied to the police of said 
Free State of Bremen for permission to return to the 
United States of America; that the American government 
agreed to give said complainant a passport to the United 
States, and that permission to return to the United States 
of America was denied to said complainant by said Ger¬ 
man authorities, and said complainant was detained by 
force within tin* confines of the Empire of Germany for 
the entire period of the war, and thereafter was not per¬ 
mitted to leave the confines of the Empire; and that said 

complainant was issued a certificate of identifv in 
• • 

August, 1917, by said German authorities, and was during 
all of said period required to and did report periodically to 
said German authorities, and was required to and did carry 
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with him and display when ret pi i red said certificate of 
identity; that complainant -as issued a certificate of iden¬ 
tity as an American citizen by the American government 
on June 21, 1918. 

XVII. 

That subsequent to the declaration of war between the 
United States of America and the Umpire of Germany on 
April 6th, 11*17, the I?oval Spanish Embassy at Berlin 
represented and continued to represent for the duration of 
the war the United States of America in the Empire 
106 of Germany; that prior to the Jlst day of October, 
1017. and long prior to the establishment of the office 
of the Alien Property Custodian of the United States, said 
complainant J. ('. Pflueger communicated to the govern¬ 
ment of the United States, through the Koval Spanish Em¬ 
bassy at Berlin, Germany, that he had attempted to leave 
the Empire of Germany and had put himself in itinere to 
return to the United States; that prior to the 19th day of 
June, 11*1S, the said complainant J. U. Pflueger communi¬ 
cated with tin* government of the United States through the 
Koval Spanish Embassy at Berlin, Germany, that he had 
been detained in Germany by force, and requested that 
his property in the United States of America be not se¬ 
questered and or sold, and advised the said Government 
of tin* United States that he was an American citizen, and 
that lie was not an enemy or an ally of an enemy; that the 
said Koyal Spanish Embassy, on or about the 19th day of 
June, 11*18, communicated the information above set forth 
and the request of the said complainant as to his ’property 
to the Government of the United States of America, and 
said information and request were received by the Alien 
Property Custodian of the United States on or about the 
1st dav of August, 1918. 

XVIII. 

That subsequent to August 1st, 11*18, the Alien Property 
Custodian of the United States of America communicated 
with the respondent Trent Trust Company, Ltd., the de¬ 
positary for said Alien Property Custodian in the Terri¬ 
tory of Hawaii, and with the respondent Richard 11. Trent, 
the special representative of the Alien Property Custodian 
in the Territory of Hawaii, and advised the respondents 
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Trout Trust Company, Ltd., and Richard II. Trent that 
the complainant .1. C. Pf:aej?er claimed to be an A leriean 
citizen, and that said complainant was attempting to leave 
the coniines of tin* German Umpire: that he (said 
107 Alien Property Custodian) had been advised that 
there had been issued to the said J. C. Pfiueger, in 
Germany, a certificate of identity as an American citizen; 
that said Alien Propertv Custodian further advised said 
respondents Trent Trust Company, I.id., and Richard II. 
Trent that said complainant C. Pfluejier was the owner 
of sixteen hundred and twenty-nine (1629) shares of the 
capital stock of the Paciiic Guano & Fertilizer Co., which 
said stock had therefore been transferred to respondent 
Trent Trust Company, Ltd., depositary for the Alien Prop¬ 
ertv Custodian, and that if said eon.nlainant was an 

• 4 

American citizen the said shares of stock in said company 
should be held bv the Alien Pronertv Custodian and his 
representatives, and that said shares of stock in said com¬ 
pany should not be sold if said complainant was an Ameri¬ 
can citizen; that said Alien Property Custodian further 
directed said respondents to make an investigation and as¬ 
certain whether said complainant ,L C. Pfluejrcr was a cit¬ 
izen of the United States of America: that thereafter and 
on the 26th day of September, Ibis, the said Aden Property 
Custodian ordered the said respondents not to sell and/or 
dispose of the said sixteen hundred and twenty-nine (1629) 
shares of the capital stock of the said Paciiic Guano 
Fertilizer Co., owned by said complainant J. C. Pflucger 
and standing of record prior to the surrender thereof to 
Trent Trust Company, Ltd., as depositary for the Alien 
Property Custodian, in the name of »J. C. Pflue.uer & Co., 
and then standing of record in the name of Trent Trust 
Company, Ltd., depositary for the Alien Property Custo¬ 
dian: that your complainant is informed and believes that 
the communication of tin* said Alien Property Custodian 
was likewise communicated to the respondents Frank C. 
Atherton, Richard A. Cooke, Charles R. Homenway, and 
George Sherman, and A. \V. T. Bottomiey, as the advisers 
of said Alien Property Custodian of the United 
10S States in the Territorv of Hawaii. 
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XIX. 

That said respondents Trent Trust Company, Ltd., 
Richard II. Trent, Frank C. Atherton, Charles R. Hemen- 
way, Richard A. Cooke, and George Sherman at ali times 
herein mentioned refused and failed and neglected to make 
the investigation as to the birth and citizenship of com¬ 
plainant .1. C. Pflueger as directed by the Alien Property 
Custodian, and refused and failed and neglected to advise 
the Alien Property Custodian that said complainant was 
in fact a citizen of the United States of America; that, as 
hereinbefore alleged, the facts respecting the birth and 
American citizenship of said complainant were at all times 
herein mentioned a matter of public record in the archives 
of the Territory of Hawaii, in the City of Honolulu, and 
such public records were at all times herein mentioned 
available to said respondents. 

XX 


That thereafter, on or about the lGth day of January, 
the respondents Trent Trust Company, Ltd., and 
Riehard II. Trent, acting in concert with and bv the advice, 
connivance, consent and approval of the respondents 
Frank C. Atherton, Richard A. Cooke, Charles R. Hemen- 
wayi, and George Sherman, in their capacities as advisers 
of the Alien Property Custodian, and acting in connivance, 
advice, consent and approval of A. \Y. T. Bottomley, as 
President of American Factors, Ltd., in violation of the 
express orders and directions of said Alien Property Cus¬ 
todian, caused said sixteen hundred an twenty-nine (1(529) 
shares of the capital stock of Pacific Guano Fertilizer 
Co., owned by J. C. Pflueger and standing in the name of 
J'. C. Pflueger & Co., to be mingled with other shares of 
Pacilic Guano & Fertilizer Company theretofore seized by 
< the Alien Property Custodian, and said respondents 
109 caused to be sold at auction the said sixteen hundred 
and twenty-nine (1(52 9) shares of the capital stock 
of Pacific Guano & Fertilizer Co. owned by complainant 
J. C. Pflueger and standing in the name of J. C. Pflueger 
& Co., with other stock of said Pacilic Guano & Fertilizer 
Co. theretofore seized by the Alien Property Custodian; 
that the total number of shares so sold on January 1G, 
1919, was twenty-seven hundred and sixteen (271G) shares, 
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of which complainant J. C. Pflueger owned sixteen hundred 
and twenty-nine (1G29) shares; that said respondents Trent 
Trust Company, Ltd., and Richard IT. Trent, acting 1 in 
concert with said Richard A Cooke, Frank ('. Atherton, 
Charles R. Hemenway and George Sherman, pretended 
and purported to act in tin- sale of said stock under the pro¬ 
visions of the Trading with the Fuemy Act; that said stock 

was sold at said sale for the sum of One Hundred Fiftv- 

• 

live Dollars ($loo.00) per share or thereabouts, which said 
sum was less than the market or other value of said stock 
on the day of said sale, and was known to respondents 
above named to be less than the market or other value of 
said stock on the date of sale; that in accepting payment for 
said stock so sold as aforesaid said respondents accepted 
Liberty Bonds in part payment therefor at par, although 
said Liberty Bonds, as said respondents well knew, were 
selling in the open market at the date of the payment for 
said stock at less than par, and were in fact selling for ap¬ 
proximately ninety-two (92) percent of their par value. 

XXI. 

That the said Trent Trust Company, Ltd., acting by, 
through and with the said respondents, Richard II. Trent, 
Frank C. Atherton, Charles R. Hemenway, George Sher¬ 
man and Richard A. Cooke, in their capacities as advisers 
of the Alien Property Custodian, and acting by, through 
and with the said respondent A. \V. T. Bottomley, as 
110 President of American Factors, Ltd., duly caused 
the said shares of complainant in the said Pacific 
Guano & Fertilizer Co. to be sold at public auction in con¬ 
nection with other shares of the said Pacific Guano & 
Fertilizer Co.; that the total number of shares so sold was 
twenty-seven hundred and sixty-seven (27(37) shares, of 
which complainant owned and now owns sixteen hundred 
and twenty-nine (1629) shares; that it was and is impos¬ 
sible for your complainant to determine which of said 
twenty-seven hundred and sixty-seven (27(37) shares so 
sold at public auction on Thursday, January 1(3, 1919, by 
the respondents above named, represent complainant's six¬ 
teen hundred and twenty-nine (1(329) shares. 

That the total amount realized from the sale of the said 
Pacific Guano & Fertilizer Co. shares of stock, at the said 
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sale on January 1G, 1919, was the sum of Four Hundred 
and Thirty Thousand Eight Hundred and Twentv-eiglit 
Dollars ($430,82S.00). 

That the amount realized from the sale of complainant's 
sixteen hundred and twenty-nine (1G29) shares of stock of 
the Pacific Guano & Fertilizer Go. was in cash the sum of 
One Hundred and Fifty-nine Thousand One Hundred and 
Ninety-eight Dollars and Eighty Gents ($159,198.S0). 

That the amount realized from the sale of complainant’s 
said sixteen hundred and twenty-nine (1G29) shares of the 
capital stock of the Pacific Guano Fertilizei Go. was in 
Liberty Bonds the approximate sum of Ninety-three 
Thousand One Hundred Dollars ($93,100.00), and that the 
value of coupons received on said Liberty Bonds amounted 
to the approximate sum of Nineteen Hundred and Eight 
Dollars and Ninety Gents ($1908.90). 

XXII. 


That the said complainant, on or about the second day 
of February, 1922, accepted and received under writ- 
111 ten protest from the Alien Property Gustodiun ns 
the proceeds of the sale of said sixteen hundred and 
twenty-nine (1(529) shares of capital stock of said Pacific 
Guano Fertilizer Go., the sum in cash of One Hundred 
and Eightv-seven Thousand One Hundred and Fiftv-five 
Dollars and Seventy-one Gents ($187,155.71), and Liberty 
Bonds of the value of Ninety-three Thousand One Hundred 
Dollars ($93,100.09), which said sums are the only sums 
received by said complainant for said shares of stock and 
that said sums do not represent tire value of said stock, and 
wort* and are far below the value thereof; that the state¬ 
ment of property taken over by the Alien Property Gusto- 
dian in the name of J. G. Pflueger Go. is attached hereto 
and marked Exhibit A, and made a part hereof by refer¬ 
ence. 

XXIII. 


That respondents American Factors, Ltd., A. J. Camp¬ 
bell* Guardian Trust Company, Ltd.. J. M. Dowsett, and 
Trent Trust Company, Ltd., purchased at said sale in Hon¬ 
olulu, Territory of Hawaii, on Thursday, January 1G, 1919, 
shares of stock of the said Pacific Guano & Fertilizer Go., 
and thereafter paid for said shares of stock in money and 


•JOHANN C. PFLUEGER VS. UNITED STATES ET AL 


89 


in Liberty Bonds as hereinabove alleged; that at the said 
sale the respondent American Factors, Ltd., purchased 
through the said respondent A. J. Campbell eight hundred 
and seventy-live (875) shares of said stock of said Pacific 
Guano & Fertilizer Co.; that by the purchase of said eight 
hundred and seventy-five (875) shares said American Fac¬ 
tors, Ltd., secured a majority of the stock of Pacific Guano 
& Fertilizer Co., and insured to it the control of said cor¬ 
poration; that the said respondent A. J‘. Campbell at said 
sale purchased thirteen hundred and twenty-live (1325) 
shares of said stock; that the said respondent J. M. 
112 Dowsett purshased four hundred and seventeen 
(417) shares of said stock at said sale; that the 
Guardian Trust Company, Ltd., purchased at said sale one 
hundred (100) shares of said stock; that the said Trent 
Trust Company, Lid., purchased at said sale twenty-live 
(25) shares of said stock; that thereafter stock certificates 
representing said shares of stock purchased as aforesaid 
were issued to said respondents by the said Pacific Guano 
Fertilizer Co., and said respondents ever since that time 
and now claim to be the owners of said stock purchased as 
aforesaid. 

XXIV 

That the report of the sale of said shares of the Pacific 
Guano Fertilizer Co., together with the amounts paid 
therefor in cash and in Liberty Bonds, is attached hereto 
and marked Exhibit B, and made a part hereof by refer¬ 
ence. 

XXV. 


That although II. Hackfeld Co., Ltd., did voluntarily 


deliver the said shares of stock to the Trent Trust Com¬ 


pany, Ltd., as the agent and representative and depositary 
of A. Mitchell Palmer, Alien Property Custodian of the 
United States, said delivery was voluntary and not in com¬ 
pliance with any demand of the Alien Property Custodian 
and not in accordance with the provisions of law providing 
for application for, consent to and permit for the voluntary 
delivers* thereof; and immediatelv thereafter and as soon 
as complainant was able so to do, complainant claimed and 
gave notice to the said Alien Property Custodian that said 
shares of stock were not the property of said J. C. Pflucger 
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lie Co., but wore the solo property oi‘ complainant, and that 
complainant was not an ally of an enemy within the pro¬ 
visions of the Trading with tin* Enemy Act, as amended, 

or in anv manner whatsoever: that immediatelv after said 
• » 

voluntary delivery by said II. Iiackfeld <& To., Ltd., and 
as soon as complainant was able so to do, said coni¬ 
'll.*! i plainant duly presented his petition to A. Mitchell 
Palmer as such Alien Property Custodian under and 
pursuant to the provisions of Section 7-1) of the Trading 
with tin* Enemy Act, requesting said Alien Property Cus¬ 
todian to administer and account to said J. C. Pflueger as 
provided by law, and preserving and reserving his rights 
to such stock and his claim that such shares were his ex¬ 
clusive property, and that he was an American Citizen held 
by force within the coniines of the German Empire; that 
said petition was duly presented from the Spanish Embassy 
and through the State Department of the American gov¬ 
ernment to the said Alien Property Custodian, and that the 
>aid Alien Property Custodian of the United States and 
his representative Trent Trust Company, Ltd., held said 
sixteen hundred and twenty-nine (1629) shares of Pacific 
Guano A Fertilizer Co. stock under the circumstances here¬ 
inabove set forth and not otherwise. 

XXVI. 


That said shares of said stock of Pacific Guano & Fer¬ 
tilizer Co. were not at the time of seizure, or at any time, or 
at all, as said respondents well knew, the property of an 
enetnv, or an allv of an eiiemv of the United States within 
the purview of the Trading with the Enemy Act, and the 
Alien Property Custodian of the United States was not at 
tlie time of the seizure of said stock, or at any time, or at 
all, entitled to the possession of, or the custody of, or the 
control over said shares of .stock, and said respondent 
Trent Trust Company, Ltd., as depositary for said Alien 
Property Custodian, was not at anv time or at all, as 
said respondents well knew, entitled to the possession or 
custody or control over said shares of stock. 

XXVII. 


That the Pacific Guano & Fertilizer Co., in the year 1922, 
declared a one hundred and forty-two (142) percent 
stock dividend upon the capital stock of said company; 
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114 that said stock dividend upon the sixteen hundred 
and twenty-nine (1629) shares of stock in said com¬ 
pany owned by complainant amounted to twenty-three hun¬ 
dred and thirteen and one-fifth (2313-1/5) shares; that the 
value of said twenty-three hundred and thirteen and one- 
fifth (2313-1/5) shares was and is the sum of Three Hun¬ 
dred Twenty-three Thousand Eight Hundred and Forty- 
five Dollars and Twenty Cents ($323,845.20); that the loss 
sustained by complainant in not receiving said twenty- 
three hundred and thirteen and one-fifth (2313-1/5) shares 
as a stock dividend upon the stock owned by complainant 
is the sum of Three Hundred Twentv-three Thousand 
Eight Hundred and Forte-five Dollars and Twentv Cents 
($323,845.20). 

XXVIII. 

That during the years your complainant has been de¬ 
prived of the use of said stock, it has paid dividends at the 
average rate of ten (10) percent per year upon its outstand¬ 
ing capital stock, and the estimated loss in this connection 
represents tI k* approximate sum of Two Hundred Eighty- 
four Thousand Two Hundred Eiglilv-three Dollars ($284,- 
283.00). 

XXIX. 

That except as hereinbefore alleged it is impossible to 
determine the loss which your complainant will suffer by 
reason of such unlawful sale of said shares of stock. 

XXX. 

That subsequent to the signing of the Armistice on No¬ 
vember 11, 1918, said complainant was not permitted to 
leave the confines of the German Empire because of the fact 
that he was unable to secure a passport at said time and 
place, that it was not until December, 1919, that complain¬ 
ant was informed by the Spanish Consul in Bremen, at that 
time representing the American government, that he could 
obtain from the United States authorities in Berne, Switz¬ 
erland, the documents necessary to enable him to leave Ger¬ 
many and to go to the United States; that thereafter 

115 complainant was met with certain tax claims of the 
Bremen Revenue Department, and after settling 

these and after the recovery from an illness of several 
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weeks, complainant was met with a situation existing; at 

that time whereby it was impossible for anyone to depart 

from the coniines of Germane witii anv gold or silver; that 

• « > 

an attempt to linanee his return to the United States took 
considerable time, and it was not until the month of May, 
1920; that said complainant was able to return to the United 
States; that on the fourth, day of May, 1920, said complain¬ 
ant received from the American commission in Berlin a 
letter stating - that a passport had been forwarded for the 
complainant to the American Consul in Hamburg, Ger¬ 
many; that said pas»port enabled complainant to leave Ger¬ 
many, which he did on May 13, 1920. the earliest opportu¬ 
nity to sail, so far as complainant was concerned: that com¬ 
plainant was not fully advised of the facts, herein pre¬ 
sented until .January, 192S, that at said time complainant 
was enabled to secure access to the files of the Department 
of States of the American Government and to secure com¬ 
plete access to the files of the Alien Property Custodian of 
the United States of America, and at said time complainant 
learned for the first time that he was considered, during the 
existence of the state of war between the United States and 
Germany, to be an American citizen not within the purview 
of tin* Act of Congress known as the “Trading with the 
Enemy Act." 

WHEKKFOKK, the said ,1. C. Pflueger prays; 

1. That a Master be appointed by this Court to determine 
the true value of the said stock and the extent to which 


your complainant has been injured. 

2J That the purchasers of said stock be required to ap¬ 
peal* before this Court and account for said stock, and that 
1 thev be held to be trustees for said ,X. C. Pflueger 
lib insofar as said stock is concerned. 


3. That they be required to pay the amount earned 
as dividends by said sixteen hundred and twenty-nine 
(1029) shares of stock from the time of acquisition thereof, 
until the date of filing this suit, together with legal interest 
of eight (S) percent thereon from the date of the respective 
dividends, and such further sums as would represent divi¬ 
dends which may accrue subsequent to said date and prior 
to the restoration of said stock to said .1. C. Pflueger. 

4. That they be required to pay the amount earned as 
dividends by said twenty-three hundred and thirteen and 
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one-fifth (2313-1/5) slum»s of .-took from the time of ac¬ 
quisition thereof, until the date of filing this suit, together 
with legal interest of eight (8) percent thereon from the 
date of the respective dividends, and such further sums as 
would represent dividends which may accrue subsequent 
to said date and prior to the restoration of said stock to 
said J. (’. Pflueger. 

5. And for such other and further relief as to the Court 
may seem meet and equitable in the premises. 

Dated this 19th day of June, 1928. 


J. C. PFLUEGER. 



* EXHIBIT "A" 

3 


3 

Do not file until *11 Indorsement* on back 

of this form pertaining 

4 

to the entries hereon ero cor.plote. 


5 

1 ALIEN PROPERTY CUSTODIAN - TTASHITOTON 

« 

! 

CREDIT 

TICKET, NO. 1167 9 

7 

Credit Acoount of J. C. Pfluoger k Co. Date Jul. C, 1018 

8 

' Address Brecon, Gortnany 

Trust No. 

. 12G59 

» 

Particulars 

Investmenta 

Income Principal 

14 




11 

Stocks, 



13 

1629 Shares, Paolfle Ouano & 

PertUlsor Co. Par 100 1 176 

286076.00 

13 

CT 26846 for sal* 


14 

Talus appraised 

Inv. and <"pp. f>e*>t. 
as of 1/61/18 



1C 



If 




17 

Report No. 16264 Demand dated l/5l/l8 


IS 

Total Credlta 

286076.00 

IS 


?or DEBITS tot 


39 

By whom reported H. Hack- 

Cash with Dep- 


31 

raid & Co. Ltd. 

i 

oaltary 

Sec»y of U.S. 


33 

Address Honolulu, 

Treaa'y 



Hawaii 

Investments! 



Depositary Trent 



34 

! Trust Co.Ltd.2/6/18 

Stocks 

Bonds 

286076.00 

3f 

Address Honolulu 

Mortgages 



Hawaii 

Notea 


34 

Clark X In spaoe 

receivable 



to Designate) 

Aooounts 


37 


receivable 



ALL? Or EVKTC Authorl- 

Real Estate 

38 

sad by 

General 



Adjustment ACCOUNT PBP 

business. 


38 

or statement a Chief of Ida*, * 

datod 2/7/IB Diwialon of also. 


34 

Non# (Add. Aaooonta 

Aoeounts 



(Led. 



TOTAL DZBZtB 380076.00 




36 


i 

i 

i 



« 

i 7 

i 9 

! 19 

11 
11 

14 

14 

17 

1 18 

19 
10 
11 
11 
11 
14 

18 
M 

17 

18 
29 
10 


EXHIBIT *»" 


REPORT OH 7JM ng SHARES 

sold at •ublle Auotion Is 
Honolulu, Hawaii, 
Thursday, January Id, 1019 


Sold 2,707 shares at average prloo 
of 1155,7082 par shara, as followst 

Bid In by HARHY ARMITACE & CO. (Brolcsrs) for ollant i 


(Bowler* ing«wi-sei< Oanu) 

25 shares 6 ,"156.00 $5,875. 

Staap duty on Transfers.... -_« 

$3iF/5s 


Cash 


Bonds 


$2,075.50 


1,800.00 
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988 
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B16 In by r. J. Canpi>a ll (Brokor) fo;» cllontas 


i 100 

aharos 

0 

160.00 

16,000.00 

200 

«• 

0 

152.50 

30,500.00 

n£O0 


0 

150.00 

30,000.00 

1200 

H 

0 

153.00 

183,600.00 

000 

TOTAL “S2CJ0 

n 

aharas 

« 

Aar.Pries 

152.00 

'1S5.'W64‘ 

81.000.00 


r.tnap duty on •.•ransfera...... 44.00 

^o4T| 144*00 


CLIENTS AS FOLLQV’St 


raid Addraoa Lhs. .*nount Cash 'kuula Not* 


Andrade, Joa, 
Fleming, Bra. 
Kolaea, lienrj 
imaburs# J.I *. 
"llcox, A.3.. 
V/llcoz, G.N. 
Tiloox, 3.1. 


Oahu 

780 

0124,494.60 

$64,494.60 

;60,000.00 


• • a 

Oahu 

95 

14,494.15 

7,494.15 

7,000.00 


a a • 

Oahu 

105 

16,019.85 

16,019.85 



• • • 

.'.aul 

23 

3,814.25 

1,914.25 

1,900.00 


• • • 

Oahu 

100 

16,257.00 

7,807.00 

7,450.00 


• • • 

Calif. 

255 

38,905.35 

19,405.35 19,500.00 


• • • 

Kauai 

272 

41,499.04 

41,499.04 



• • • 

Kauai 

305 

46,533.85 

46,533.85 



• • • 

Kauai 

263 

40,125.91 

90,125.91 

20,000.00 




31d In by J. it. rtp-jS^TT tor hlwaelfi (0*1*0 


417 aharas 0 JlSO.OO ’60,303.00 

Stamp <taty on Transfers. . 8.34 

*66,311.34 

Cash....... Bond*.......... 

$33,311.34 033,000.00 
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(Bretera) 


bid in by GUA7IPIAM TIUST CO..LTD, for clientt 

(V. L. Hopper....Oahu) 


SO shares 

SO " 

TOTAL 100 shares 


• ; 157.00 ^ 7 , 800.00 

8 131.00 7 . 550.00 

AYg. Prlee “ST5I7W 

Steep duty on Transfers....... 


$10,400.00 


Cash 


S9.70e.00 


Bonds 


. 5 , 700.00 


Bid In by TRENT TRUST CO.. LTD. (Brokers) for clients: 


25 shares • 

£166.00 

£ 4,150.00 


Stamp duty on Transfers... 

e m e 

t80_ 



5 4,160.50 


CLZ1DTS AS POLICWSI 



Kane Address she. Amount Cash 

Bonds 

Bete 

Blll.S.T.Oahu 

5 5 690.10 i 400.10 

$ 200.00 

$100.00 

Winston, L.C...Onhu 

20 9,920.40 1,880.40 

1,500.00 


TOTALS. 

25 4,150.80 $2,290,00 $1,700.00 

$180.00 
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39 


RECAPIWLATIOB 


of 


sales - pacific gpabo fc yERriuzm oompaet shares 


Hid In by 


No. of Ant. paid 

Shs. Including 
Buyer* Transfer 

Tax 


Cash 


Liberty' 

Bond* 


Bote* 


Harry Arntlta&e k Co.*.. 

l.J. Caapbell .. 

]. M. Lovaett.. 

Guardian Trust Co..Ltd. 
Trent Trust Co.,Ltd.... 


TOTALS. 


Less Stock Transfer Tax 
collected' fran Buyers. 


1 

25 $ 

3.875.50 

$ 2.076.50$ 

1|600«$9 49 

9 

2200 341.144.00 

225.294.00 

115,800. ... 

1 

417 

66.511.34 

33.311.34 

55,000. ... 

1 

100 

16.402.00 

9,702.00 

5,700. .•e 

2 

25 

4.150.60 

2,220.50 

1,750. 19C 


14 27(77 $43O,883.34$272,603.34$158,100.$18C 


56.34 


Actual Proceeds of sale. 430.828.00 or an average of 

$155,702 a share 


IS 

1 » 

2* 


63Paid In Cash. 

37J{ Paid In U.S. Liberty Bonds. 

—% Paid by 90 day collateral note. 


21 

22 



2$ 


27 

28 
29 

2S 
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122 State of California 

Citv and Countv of San Francisco, ss. 

J. C. Pflueger, being duly sworn, deposes and says: 
That lie is the Complainant in the above entitled action; 
that he has read the foregoing Complaint and knows the 
contents thereof: that the same is true of his own knowl¬ 
edge, except as to those matters which are therein stated on 
information and belief, and as to those matters he believes 
it to be true. 

J. C. PFLUEGER. 

Subscribed and sworn to before me this 19th dav of June, 
1928. 

LULU A. GODSIL, 

Notary Public in and for the 
(Seal) City and County of San Fran¬ 

cisco . State of California. 

123 United States District Court 
For the Territory of Hawaii. 

J. C. Pflueger, et al., Complainants. 


Richard H. Trent, et al., Respondents. 
Complaint. 

124 Docket United States District Court 

Docket 316 
Title of Case 

J. C. Ptlueger and 3. C. PHueger as sole surviving partner 
of J. C. PHueger & Co., a co-partnership, Complainants, 

vs. 

Richard II. Trent, Frank C. Atherton, Richard A. Cooke, 
Charles R. Hemenway, A. \V. T. Bottomley, Geoige 
Sherman, A. J. Campbell. J. M. Dowsett, A. S. Wilcox, 
G. W. Wilcox, S. W. Wilcox, J. W. Waldron, Trent 
Trust Company, Limited, Trent Trust Company, Lim¬ 
ited as depositary of the Alien Property Custodian of 
the United States, Richard II. Trent, as special repre¬ 
sentative of the Alien Property Custodian of the United 
States, American Factors, Limited, Guardian Trust 
Company, Limited, and Howard Sutherland, Alien 
Property Custodian of the United States, Respondents. 
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Attorneys, Jolm F. Xeylan, Smith, Warren, Stanley 
ami Vitousek. 


Date Filtug*-Proceed 'mgs 


Month 

Day 

Year 


June 

28* 

1D28 

Filing Complaint 

Sept. 

23 

» * 

Filing 10 copies of complaint. Issuing 
subpoena 44 fols. each. 

Making 16 certified copies of complaint 
& subpoena 

16 seals <S: certificates at .30 

Oct. 

•>.) 

fc i 

Filing A pi>ea ranee 

Filing Affidavit 

Filing Motion to Dismiss 

Xov. 

30 

fc fc 

Filing Appearance 

Filing Motion to Dismiss 

Filing Affidavit 

Jan. 

1 

•> 

#*> 

1D2D 

Filing Marshal’s return to complaint. 
Unserved as to J. W. Waldron, G. X. 
Wilcox & S. AY. Wilcox. Served as to 
other respondents 


31 

% * 

Filing Motion to Dismiss 

Feb. 

1 

i i 

Filing Affidavit 

Xov: 

23 

1D2D 

Filing Order continuing Hearing 

Feb. 

26 

1930 

Entering proceedings. Briefs filed by 


Wood & Stanley on behalf of respec¬ 
tive Respondents 2 coj)ies of Govt’s 
Briefs & 2 copies of certain Respon¬ 
dents" Briefs served on Ulrich by 
Wood & Stanley respectively. Motion 
by Ulrich on behalf of Xeylan for a 
month’s time within which to reply 
to briefs. Same granted. Wood 
moves that a copy of the Brief be 
served the respective counsel, the At- 
tornev General at Washington as 
well as District Attorney at Hono¬ 
lulu bv registered mail. 

Mar. 26 ID JO Filing motion for Dismissal & Xotice 

(Complainants) 

28 Filtering proceedings, called for hearing 

on motion to dismiss. Xo objections. 
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Motion granted—case dismissed 

without prejudice & with costs. 

29 Filing Order of Dismissal. 

125 Kndorsed: Filed June 22, 1939. 

In the United States District Court 

For the Territory of Hawaii. 

% 

Certificate of Clerk. 

United States of America 
Territory of Hawaii , ss: 

I, Wm. F. Thompson, Jr., Clerk of the United States Dis¬ 
trict Court for the Territory of Hawaii, do hereby certify 
that the records of this court in the case entitled J. C. 
Pflueger, et al., Complainants, ys. Richard 11. Trent, et al., 
Respondents, Fquity Docket Xo. 316, show that Mr. Sanford 
B. D. Wood, the then United States Attorney for the Dis¬ 
trict of Hawaii, appeared on behalf of Howard Sutherland, 
Alien Property Custodian of the United States and filed 
on behalf of said Alien Property Custodian the following 
pleadings: Motion to Dismiss, filed January 21, 1929; Affi- 
davit, filed February 1, 1929; Brief on Behalf of Respon¬ 
dent Howard Sutherland as Alien Property Custodian of 
the United States on February 26, 1930; that he appeared in 
the proceedings in said case in open court on February 26, 
1930, on behalf of the said Alien Property Custodian of the 
United States. 

IX WITXFSS WHFRFOF, I have hereunto set my hand 
and affixed the seal of the Court this 2nd day of June, A. D. 
1938. 

WM. F. THOMPSON", JR., Clerk, 
U. S. District Court. Territory of Hawaii. 

126 Deposition of Johann Carl Pfl-ueger 

Filed January 6, 1940 


Be it remembered, that on Monday, the 2nd day of May, 
1938, at 10:00 o'clock A.M., pursuant to notices for taking 
depositions hereto annexed and stipulation filed on or 
about the 22nd day of April, 1938, at Room 425 Post Office 
Building, San Francisco, California, personally appeared 
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before me, Dorothy IT. McLennan, a Notary Public in and 
for the Pity and County of San Francisco, State of Cali¬ 
fornia. Johann Carl Pflueger, produced as a witness on 
behalf of the plaintiff. 

Reuben D. Silliman, Esq., and 'William R. Roden berg, 
Esq. (Albert 0. Avery, Esq., assisting them), attorneys for 
plaintiff. 

Harry LeRoy Jones, Chief Attorney, Alien Property 
Bureau, and Frederick Bernavs Wiener, Esq., Special At- 
nornev, Alien Property Bureau, attorneys for the defend¬ 


ants. 

The said witness having been bv me first dulv cautioned 
and sworn to testify the truth, the whole truth, and noth¬ 
ing but the truth, in the above-entitled causes, did there¬ 
upon depose and say as hereinafter set forth. 


127 Direct Examination 

Mr. Silliman: Q. You are the plaintiff, Johann Carl 
Pflueger? A. Yes. 

Q. '(Continuing)—in Equity No. 65S16, in the District of 
Columbia, entitled Johann Carl Pflueger, Plaintiff, versus 
The United States of America? A. Yes. 

Q. Yes, von sav. What is vour age? A. 77. 

Q. And your residence? A. Here in San Francisco. 972 
Bush Street. 

Q. You have no interest in any of the other cases pend¬ 
ing here but vour own, have vou? A. No, onlv mv own. 

Q. Where were you born! A. In Honolulu. 

Q. When? A. February 21, 1861. 

Q. How long did you live in Honolulu before leaving 
there the first time? A. Until about I860, 1 guess, or 1867, 
when my parents took me to Germany to be—to go to 
school. 

Q. You went to school? A. In Germany, yes; went to 
school; and later on, I got a business training also in Ger¬ 
many. 

Q. And then what did you do? A. And then I was em¬ 
ployed with H. Hackfeld & Company in Bremen, an in¬ 
dependent firm; IT. Hackfeld & Company. The partners 
were my uncle, H. Hackfeld, and my father, J. C. Pflueger, 
who had retired as general partners from Honolulu from 
the firm of II. Hackfeld & Company in Honolulu and es- 
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tablished a firm of H. Hackfold & Company at Bremen, to 
do their own business in buying- goods and shipping goods 
to tlie firm in Honolulu. 

Q. How long did you continue working for that firm? A. 
I was staving there—let me see—until the spring, about 
1884. 

Q. And then what did you do? A. Then my uncle sent 
me to Honolulu to get acquainted with the business of H. 
Hackfeld & Company. 

Q. And you went to Honolulu ? A. So I went to Hono¬ 
lulu. 

128 Q. 'What did you do? A. I stayed in Honolulu 
until the fall of 18S6. 

Q. "Working in the office of H. Hackfeld & Company ? A. 
I was working in the office of H. Hackfeld & Company, 
Honolulu, yes. 

Q. What were they doing at that time, the firm of H. 
Hackfeld & Company? A. Oh, general business and sugar 
factor, and shipping business and agents for steamship 
lines, insurance business. 

Q. While you were in Honolulu in 1885, did you procure 
a certificate of your Hawaiian citizenship? A. Yes. I 
guess it was in 1885. 

Q. Here is a photostatic copy. A. That was the first one 
ever issued in Honolulu. 

(Document handed to counsel for defendant.) 

Q. I show you an original and photostatic copy. A. Yes. 
Q. (Continuing)—of a paper that purports to be such a 
certificate. A. Yes. 

Q. Did you receive that at that time? A. This one here, 
ves. 

V 

Mr. Silliman: I will have you mark the photostatic copy 

Pflueger Exhibit No. 1: and I will offer it in evidence. 

That is dated the 27th of May, 1885, signed by Walter X. 

Gibson, Minister of Foreign Affairs, with the seal annexed, 

and certifies that vou were born in the Citv of Honolulu 

* * 

on the 21st day of February, 1861, and are a subject of His 
Majesty, the King of Hawaii. With all of the rights, priv¬ 
ileges, and immunities of a native-born Hawaiian citizen. 
Mr. Wiener: No objection. 
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(Said photostatic eopv marked “Pflueger Exhibit Xo. 
1 ") 

Mr. Silliman: Q. Was your father also a Hawaiian citi¬ 
zen ? A. Yes, he was a Hawaiian citizen. 

Q. And Henrv Hackfeld also? A. H. Hackfcld: Captain 
H. Hackfeld. 

129 Q. You returned to Bremen when, did you say? 

A. I came there the fall of 18S6. 

Q. What did you do when you returned to Bremen? A. 
Well, my uncle wanted me back. He was ailing consider¬ 
able of the time: and he wanted me to come back and be 
employed in the firm there, and after a certain time to take 
over that firm, the business of H. Hackfeld & Company in 
Bremen: and this was done on August 1st. 1SS7, when I 
took over the firm of II. Hackfeld & Company at Bremen, 
under the firm name of J. C. Pflueger & Company. 

Q. Who were the original partners of that firm? A. J. C. 
Pflueger & Company? 

Qi Yes. A. That is me and Carl Henoch. He was an em¬ 
ployee of II. Hackfeld & Company in Bremen. 

Q. Were there any other persons who were partners in 
,T. C. Pflueger Company? A. Xo. 

Q. Is Mr. Henoch living or dead? A. He died in 1907. 

Q. Since then have you been the sole owner? A. Sincr 
then I have been the sole owner of J. C. Pflueger & Com¬ 
pany. 

Q. State the nature and extent of your business as J. C. 
Pflueger & Company? A. As J. C. Pflueger & Company, 
we were European representatives of IT. Hackfeld & Com¬ 
pany in Honolulu: buying all kinds of goods, and having 
them shipped to Honolulu by sailing vessels or by steamer 
—monthlv bv steamer, and attending to the insurance busi- 
ness—insurance business of H. Hackfeld & Company; and 
there were many other little affairs, remittances and so on, 
came in from Honolulu for various people in Germany, or 
living in Europe: people who came in from Honolulu trav¬ 
eling in Europe, and letters of credit, and so forth and so 
on; general financial business, I dare say; kind of banking 
business also. 

Q. Did the business develop into a business of consider¬ 
able size? A. Oh, ves, verv—. In the course of vears, it 
was a very, very big business, sure. 
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130 Q. Were you in Bremen on April 6th, 1917? A. 
April 6th, 1917? Yes, T was in Bremen. 

Q. I show you an American passport issued by the State 
Department over the signature of Robert Lansing, as Sec¬ 
retary of State, dated July 29th, 1915, and bearing other 
certificates; the first dated January 15th—I beg your par¬ 
don—the first dated August 27th, 1915, by the American 
Consul at Bremen, William Thomas Fee, certifying to your 
photograph and signature and description; another dated 
January 15th, 1916, by Consul Fee, extending the passport 
six months; another dated July 28th, 1916, extending it 
again; and a certificate of the Royal Spanish Embassy, 
Berlin, of June 15th, 1917, extending it a further six 
months; and I will ask vou if that was delivered to vou bv 
the American Consul at Bremen at or about the date of the 
first consulate certificate? 

The Witness: A. Yes. 

Mr. Silliman: I will ask that be marked Pfluegcr Ex¬ 
hibit Xo. 2. And I offer it in evidence. 

Mr. Wiener: T object to that passport as evidence of citi¬ 
zenship. I have no objection to it in so far as the offer is 
to show that that particular document was received by the 
witness. 

(Said passport marked ‘‘Pflueger Exhibit Xo. 2".) 

Mr. Silliman: Q. I show you a certificate of registration 
of American citizen made bv William Thomas Fee, Consul 
of the United States at Bremen, Germany, certifying that 
vou are registered as an American Citizen in the consulate; 
and that the certificate is issued for the purpose of con¬ 
ducting your import and export business with the Ha¬ 
waiian Islands, bearing a statement that the validity ex¬ 
pires on August 5th, 1915; and also reciting that your citi¬ 
zenship in the United States is established by a birth cer¬ 
tificate and passport Xo. 1715, Embassy Berlin, dated Jan¬ 
uary 12tli, bearing a description on the reverse side, 

131 and certified by William Thomas Fee, American 
Consul at Bremen, dated January 18th, 1915; and 

also a certificate by the police authority bearing two dates, 

apparently July 22nd, 1915, and September 29th, 1915; and 

will ask vou if vou received this certificate on or about the 
* * 

date of the certificate of the Consul, which is dated Jan¬ 
uary 18th, 1915? A. Yes, yes. 
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Mr. Silliman: I will ask that that be marked Pflueger 
Exhibit Xo. 3; and offer it in evidence. 

Mr. Wiener: The same objection as to Pflueger Exhibit 


(Said certificate of registration marked “Pflueger Ex¬ 
hibit Xo. 3.”) 


Mr. Silliman. Q. Will you please translate the German 
certificate that appears on the back of the certificate. 

A. “On July 25, 1915, reported departure to Bad Sal- 
zuffelin.’* and then here is reported my arrival on Septem¬ 
ber 29, 1915, in Bremen, when I returned. 

Q. You received a passport from the State Department 
on January 12, 1905, as recited in the exhibit? A. This 
one here. 

Q., Just show me the line, will you? A. Oh, here. Yes. 
Januarv 12, ves, 1905. 

Q. Have you your 1905 passport? A. 1905 passport? I 
think I delivered it to you, didn’t I? 

Q. Xo, it is not among these papers. A. Well, let me see. 

Q. The one referred to—A. Oh, no. The other one, 1 
haven't got it: I don’t think so. 

Q. You don’t know what became of it? A. Xo, I don't 
know what became of it, no. 

Q. I show you an original certificate and translation 
bearing date Bremen, June 23, 1917: also having an en¬ 
dorsement in German by the police authority on the 
132 back dated August 4, 1917, which is also translated 
in the accompanying first paper, which was issued to 
you as an American citizen June 23, 1917; the certificate 
on the back stating that the regulations applicable to a 
neutral are applicable to you; and will ask you if that cer¬ 
tificate was given to you about its date, and if the endorse¬ 
ment was made or added to it about the date of the en¬ 
dorsement ? 


(Document shown to witness. Unreported discussion.) 
A. Ves. 

Mr. Silliman: I now offer that as Pflueger Plaintiff’s 
Exhibit 4 and 4-A. 4-A being the translation. 

Mi-. Wiener: Xo objection, except to evidence of citizen¬ 
ship, ;and subject also to the correctness of the translation. 
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Mr. Silliman: Q. What was the difference of the effect of 
the two certificates: The one on the face and the one on the 
back? A. The back of that? 

Q. Yes. A. Why, I had—. As an alien foreigner, I had 
to report to the police every week—every eight days; and 
after a certain time there came the decree by the general so 
and so—I don’t know—that American citizens had to be 
considered as neutrals. 


(Said certificate and translation marked “Pflueger Ex¬ 
hibits Xo. 4 and 4-A,” respectively.) 


Mr. Wiener: I move that the last part be stricken unless 
somehow the decree referred to in Pflueger's Exhibit 4 be 
produced. 

Mr. Silliman: Q. What was the effect of that additional 
certificate upon you? A. The first one? 

Q. The second one. You got the second one, and then 
what happened? A. Then I didn’t have to report to the 
police. The police wanted to find out if I was there or 
wasn’t there. 

Q. I show you a copy of an order of the administration 
of police of Bremen, dated June 1, 1918, denying you per¬ 
mission to depart for the United States in accord- 
133 a nee with regulations in force; also bearing certifi¬ 

cates of authenticitv bv a notarv and the Consul of 

* • • 

the United States, and will ask you if you received the 
original order on or about its date ? 


(Document shown to witness.) 


A. Yes, I did, yes. 

Mr. Silliman: I will ask that be marked Pflueger Plain¬ 
tiff’s Exhibit 5 and 5-A: the 5-A being a translation. 
There is an extra copy there. 

Mr. Weiner: No objection. 

Mr. Silliman: T offer it with the endorsements and the 
translation. 


(Said order and translation marked “Pflueger Plain¬ 
tiff’s Exhibits 5 and 5-A,” respectively.) 

Mr. Silliman: Q. I show you a passport issued to you by 
the Spanish Embassy in Berlin for the American Govern¬ 
ment, good for the duration of the war, dated at Bremen, 
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June 21, 1918, by the Spanish Consul; and will ask you if 
that paper was delivered to you by the Spanish Consulate 
on or about its date? (Document shown to witness.) A. 
Yes. 

Mr. Silliman: I offer it as Pflueger Plaintiff’s Exhibit 
(), and the translation 6-A. 

Mr. Weiner: Object to it in so far as it is an attempt to 
prove citizenship thereby; otherwise, I have no objection. 

(Said passport and translation marked “Pflueger Plain¬ 
tiff’s Exhibit G and 6-A,” respectively.) 

Mr. Silliman: Q. I show you a copy of a letter of the De¬ 
partment of State over the signature of Green H. Hack- 
worth, Solicitor, dated February 1, 192S, which mentions 
the enclosure of photostatic copies of papers in connection 
with the refusal of the German authorities to permit you 
to leave Gormanv. and states that vou were consid- 
134 ored to have been an American citizen by the Ameri- 
! can Government during the existence of a state of 
war with Germanv, and vou are considered to be an Amor- 
icail citizen at the date of the letter in 1928; and will ask you 
if you have seen the original of that letter, and do you 
know that it is a true copy. A. Yes. 

Mr. Silliman: Subject to the right of the defendants to 
produce the State Department’s records of it, I will offer 
it in evidence as Pflueger Plaintiff’s Exhibit 7. 

Mr. Wiener: Xo objection as to the correctness of copy, 
subject to correction: but I do object to the contents of the 
letter as rank hearsay, and incompetent for any purpose. 

(Said letter marked Pflueger Plaintiff’s Exhibit Xo. 7.) 

Mr. Silliman: Q. Xow, Mr. Pflueger, turning back to the 
subject of your stock ownings in America, when was H. 
Hackfeld & (’o., Ltd. incorporated? A. They were incor¬ 
porated in 1897. 

Q. And did you at that time receive some of the shares 
of stock? A. Yes, some of the shares of stock; yes; pre¬ 
ferred shares. 

Q. And you held those shares right through until they 
wefe taken by the Alien Property Custodian? A. Right 
through, yes, yes. 
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Q. How many shares of the common stock of H. Ilack- 
feld & Company, Ltd., did you own in January, 1918? A. 
January, 1918? 

Q. Yes. A. 1246. 

Q. Where were the certificates representing those shares 
in January, 1918? A. Most of them were in the trusteeship 
of H. Hackfeld & Company, deposited in Honolulu. 

Mr. "Wiener: Xow, T move to strike that in so far as it 
attempts to state a legal conclusion. We are willing to 
concede that IT. Hackfeld & Company had the shares for 
safe keeping: hut as to whether there was a trust re- 
135 lationship, we cannot concede as to that. 

A. Can I finish ? 

Mr. Silliman: Q. Yes, continue with your answer. 

A. But 1 was holding the original certificates of 185 
shares all the time in Bremen. 

Q. Did H. Hackfeld & Company issue you its forms of 
receipt? A. Yes. 

Q. For the stock? A. Yes. 

Q. And were they similar in form to the one I now show 
you with respect of some shares of Pacific Guano & Ferti¬ 
lizer Company? 

(Document shown to witness.) 

A. Yes, they were similar to that. Q. Hackfeld & Com¬ 
pany had a power of attorney to vote your shares, did they 
not ? A. They had a proxy, yes. 

Mr. Silliman: I offer that as Pflueger Plaintiff’s Ex¬ 
hibit 8. 

Mr. Wiener: Is that offered simply to show the form, or 
to show that— 

Mr. Silliman: Simply to show the form; and the fact 
that the certificates were received, and the certificate is¬ 
sued. 

Mr. Wiener: My only point is that you make nothing of 
the amount stated in that particular certificate? 

Mr. Silliman: No 

Mr. Wiener: No objection. 

(Said document marked “Pflueger Plaintiff's Exhibit 
Xo. S.”) 
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Mr. Silliinan: Q. Similar certificates were issued for all 
of your shares held by Hackfeld & Company? A. All of 
my shares with the exception of those 185 shares. 

Q. Yes. Describe brieflv the facts of the growth of Hack- 
feld Company's business from its inception in 1840, and 
! the nature and extent of the business in 1017. A. 
136 Yes. 

Mr. Wiener: Just a moment. I think—. Just a 
moment. 1 think you have pretty much disqualified your 
witness from testifying; on that point. You have got him 
in Bremen from 1886 on. 

Mn. Silliinan: I will qualify him a little further, if you 
like. 

Q. Did you receive regular reports from H. Hackfeld & 
Company, Ltd., in Honolulu, or H. Hackfeld & Company, 
the firm, as to the nature of its business? A. Yes, I got re¬ 
ports, and T got letters; and when Mr. Hackfeld was in 
Bremen, we were talking together, you know, about the 
Hackfeld business. 

Q. Were you fully informed of its growth from year to 
year? A. Oh, yes. I could see from the reports and by the 
annual statements and all that, and bv the business we 
are doing with Hackfeld & Company: the shipments were 
always growing extensive, getting larger and bigger. 

Q. Just describe briefly the nature of the growth of ITack- 
feld & Company. A. Well, we made about three or four— 
yearly about three or four shipments by sailing vessels, 
and nearly every month shipment by steamer either via 
the United States or via Australia: and the total amount 
of the shipments per year was very considerable. 

Q. What you are referring to are shipments of merchan¬ 
dise? A. Merchandise, and of all kinds of goods. 

Q. From Bremen to Honolulu? A. Yes, from Germany 

and from England. Either the ships were sailing from 

Germanv—dispatched from Germanv or from England: 
• * • *. 

just depends upon where we had to ship the goods. 

Q. And J. (\ Pflueger & Company’s business in Europe 
was that of a buyer or an agent? A. Yes. 

Q. (Continuing)—or representative of the firm of II. 
Hackfeld & Company in Honolulu? A. Yes, buyer for H. 
Hackfeld & Company; and we also received shipments from 
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Honolulu of Coffee and wool and also honev and 

137 pineapple: and sold them in Germany. 

Mr. Silliman: Q. I show you certificate Xo. *250 of 
IT. Ilackfeld & Company, Ltd., certifying that Trent Trust 
Company as depositary for the Alien Property Custodian, 
Trust Xo. 12644, is the owner of 1246 common fully paid up 
shares of the capital stock of H. Ilackfeld & Company, Ltd., 
and dated March 6th, 1918, signed by Allen TV. T. Bot- 
tomley, Treasurer, and A. J. Campbell, Vice-President; 
and will ask you if that is a photostatic copy of the certifi¬ 
cate that was issued to the Trent Trust Company after the 
seizure of your shares, and represents your shares. A. 
Yes. 

Mr. Silliman: I offer it as Pflueger Plaintiff’s Exhibit 
Xo. 9. 

Mr. TYiener: Xo objection. 

(Said certificate marked Pflueger Plaintiff’s Exhibit Xo. 
9.”) 

Mr. Silliman: And I ask if vou will agree that all of the 
certificates involved in the case were issued in a similar 
form, and transferred to the Trent Trust Company as de¬ 
positary ? 

Mr. Wiener: Subject to correction, yes. I haven’t 
checked them; but subject to correction. 

Mr. Silliman: Yes, certainly. 

Q. Xow, Mr. Pflueger, will you please describe briefly 
the facts of the beginning, growth and corporate history 
of the Pacific Guano & Fertilizer Company? A. Yes. Pa¬ 
cific Guano & Fertilizer Company: In 1890, the Xorth Pa¬ 
cific Phosphate & Fertilizer Company was established in 
Honolulu for the purpose of exploiting the guano deposits 
on Lavsan Islands, northwest of Hawaii and Oahu; and 
about in the early part of—I guess it was also about 1890 
or 1891, II. Hackfeld acquired 150 shares of this company; 
and so in time—perhaps connected with this sale—I can't 
tell at present—maybe a little bit later—also J. C. Pflueger 
& Company, my firm, got interested into that corporation. 
Several shipments of guano had been made to Germany, 
and the prices realized for those shipments were 

138 pretty good. I think two or three shipments had 
been made; but still that company didn't pay— 
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wasn't on a paying basis, as far as I recollect. The ex¬ 
ploitation was not on a scientific basis: and therefore it 
was decided to engage an expert, a scientific man, a chem¬ 
ist, to investigate the deposits on the Laysan Island; and 
so we in Bremen engaged Dr. Averdam; so we engaged Dr. 
Averdam to go to the Laysan Island, and investigate it and 
make his studies: and he took Mr. J. F. C. Hagens with 
him from Honolulu. After a thorough investigation for— 
well, for several months, and coming back to Honolulu he 
reported, of course, his findings, and so on. 

Mr. "Wiener: Q. About when was this? A. His findings? 

Q. Yes. About when? "What year, approximately? A. 
That was in nineteen hundred—about eighteen hundred— 
I guess in 1892, perhaps, or 1893; something like that; 1892 
or 1893; and then he was also at the same time when he 
was in Honolulu investigating the possibilities of fertiliz¬ 
ing the sugar plantations—the soil; and they found out 
that the composition of the soil was not—well—I am not a 
scientific man—was not so that large returns could be as¬ 
sured: but it would be much better if the soil could use 
fertilizer. This idea was thought over thoroughly and ap¬ 
proved by the directors of the corporation; and so it was 
decided to erect—to construct a plant for making high- 
grade fertilizer. Dr. Averdam was supervising the erec¬ 
tion of the plant, which was shipped from Germany: and 
the corporation changed their firm name of—to Pacific 
Guano & Fertilizer Company. I think that was in 1849— 
no, 1894, about, or 1893; something like it. 1894 I guess it 
was changed into the Pacific Guano & Fertilizer Company; 
and as far as T recollect, in 1895 the factory started opera¬ 
tion manufacturing high-grade fertilizer for the different 
plantations: and this in the course of time proved to be a 
great success. The sugar crops were increasing rap- 
139 idly, so T understood; and in the course of time, the 
I business of the Pacific Guano Company was also in¬ 
creasing—extending: and the larger the culture of the sugar 
plantation became, of course, the business of the Pacific 
Guano & Fertilizer Company was also growing to the same 
extent, and has been paying dividends all the time; very, 
very good dividends up to the last time I was interested in 
it. We made large shipments of all kinds of chemicals 
from Europe—Germany, England,—for the Pacific Guano 
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& Fertilizer Company; and the Hawaiian—and the Pacific 
Guano & Fertilizer Company was importing, as far as T 
recollect, sulphur from .Japan and nitrate from Chile, using 
all this here for making high-grade fertilizer; and, as I 
said, the extent of the business was in the course of time 
immense. 

Mr. Silliman: Q. Did you have a plant in San Francisco 
or nearby? A. Yes. And then they started a plant in San 
Francisco—in Berkeley in the course of time. That was 
sometime along in the beginning of the century. 

Q. A large plant? A. A large plant, yes; extending their 
business, and doing business here in California and in the 
West also. 

Q. Now, did you have another plant at Stege? A. Yes, 
at Stege. 

Q. California ? A. Yes, they got interested in Stege, too. 

Q. Stege, California ? A. Yes. 

Q. Was that a large plant ? A. So far as I know, yes. I 
have never seen it; but, anyhow, it increased the business 
considerably. 

Q. Well, now, have you now stated all the facts briefly of 
the growth down to the time of the war and the time of 
entry of America into the war? A. Of what business? 

Q. Of the Pacific Guano & Fertilizer Company? 
140 A. Of the Pacific Guano & Fertilizer Company. Well 
as I said, the business was always increasing year 
by year. You can see it by the reports we got from Hono¬ 
lulu: by the annual statements, and by the shipments we 
made from Europe for the Pacific Guano & Fertilizer Com¬ 
pany; and by the dividends they paid all the time, it must 
have been on a very, very big basis. 

Mr. Wiener: Just a moment. Do you propose to put in 
figures covering that? 

Mr. Silliman: Yes, later. Well, what we have got—we 
haven't got all the figures. 

Mr. Wiener: I just want to reserve the right to strike 
that out if it isn't later supported by evidence of the ac¬ 
tual dividends paid. 

Mr. Silliman. Q. How many shares of the capital stock 
of Pacific Guano & Fertilizer Company did you own in Jan¬ 
uary, 1918 ? A. In January, 191S, 1629. 
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Q. And tlio certificates for all those shares were in Hono¬ 
lulu.’' A. Were in Honolulu, yes. 

Q. In the possession of II. Haekfeld & Company, Ltd..’ 
A. Yes. 

Q. Subject to your ownership. Now, it appears that 
those certificates stood in the name of J. C. Pflueger & 
Company. A. Stood in the name J. 0. Pflueger & Company, 
yes. 

Q. But at that time, I understand you were the sole 
owner—A. I was the sole of J. C. Pflueger & Company. 

Q. And, therefore, the sole owner of those shares? A. 
The sole owner of those shares, yes. 

Q. You made two applications for the return of prop¬ 
erty? A. Yes. 

Q. And you received a certified copy of the order for the 
return of the money? A. Yes. 

Q. T show you a certified copy of a letter of allowance of 

claim Xo. 3788, dated February 2, 1922, covering 

141 vour Pacific Guano & Fertilizer shares, addressed bv 
• • • 

the Special Assistant To the Attorney General to the 
Alien Property Custodian, notifying him of the allowance 
of your claims; and will ask you if you received that from 
the Custodian’s office? 

(Document shown to witness.) 

A. Yes, I did. 

Mr. Silliman: 1 will ask that that be marked Pflueger 
Plaintiff's Exhibit 10. In connection with that offer, I also 
offer as Pflueger Plaintiff's Exhibit 11 a certified copy of 
an announcement of allowance in claim Xo. 3789, trust 
number 12644, in your name, dated September 15, 1920; 
and Will ask you if you received that in due course, on the 
date of the certification of it on the back? A. Yes. 

Mr. Silliman: I offer the letter as Pflueger Plaintiff's 
Exhibit 11- 

(Skid documents marked “Pflueger Plaintiff's Exhibit 
Xo. 10" and “Pfluegei Plaintiff’s Exhibit Xo. 11,” re¬ 
spectively.) 

Mr. Silliman: Q. I show you a certified photostatic copy 
of Department of Justice letter in claim Xo. 3788, one re¬ 
lating to your shares in Pacific Guano & Fertilizer Com¬ 
pany, dated February 2, 1922, stamped received February 



JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


117 


4, 1922, by the Alien Property Custodian, certified by the 
Alien Property Custodian, and mentioning that orders are 
enclosed allowing the claim: also in connection with it a 
certified copy of the account, and the same claim number 
and trust number, issued by the Alien Property Custodian, 
and certified to be correct: I also show you in connection 
with the two papers handed to you, a third paper, which 
was attached to the other two papers, and is the order of 
allowance dated February 3, 1922: and will ask you if you 
received those in due course? A. T received this one. This 
T don't remember. 

Mr. Silliman: I offer that as Pflueger Plaintiff's Exhibit 
12, 12-A and 12-B: 12-A being the account, and 12-B being 
the order. 

142 Q. Do you remember receiving these papers that I 
have just shown you. A. The statement, yes. 

Q. Do you remember receiving that statement? A. The 
statement, yes. 

Q. But you don't remember—A. I don't remember this 
long letter there to the Alien Property Custodian, what¬ 
ever it is. 

Q. That being the allowance of the claim. A. 'Well, being 
the allowance of the claim. The short letter, I have seen 
that. 

Q. Those are among the papers that were delivered to 
me bv von. A. 'Well, if thev are, I don’t remember. 

Q. But you don’t remember? A. I don't remember. 

Mr. Silliman: Is there any objection? 

Mr. Wiener: It is stipulated that the witness stated that 
lie did not see nor doesn’t remember Exhibit 12. 

Mr. Silliman: 12. 

Mr. Wiener: But does remember and has seen 12-A, and 
that he does remember 12-B. 

Mr. Silliman: Yes. The witness has stated that he 
doesn't remember to have seen 12, but he does remember 
12-A and 12-B. 

Do you also agree, gentlemen, that Exhibit 12 is a cor¬ 
rect copy of the letter of allowance, subject to correction by 
you after you have examined your files? 

Mr. Jones: We will agree. 

Mr. Silliman: Then I offer Exhibits 12, 12-A and 12-B. 
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Mr. "Wiener: Xow, I object to 12, 12-A and 12-B in so far 
as thby offer to show the proof of any of the statements 
contained therin. We don't object to them on the ground 
of authenticity of copy. 

(Said documents marked “Pflueger Plaintiff's Exhibits 
12, 12-A and 12-B," respectively.) 

Mr. Silliman: Q. Xow, Mr. Pflueger, what in your opin¬ 
ion was the true value of your shares of common stock of 
II. Ilaekfeld & Company, Ltd., in January, 1918? 

143 Mr. Wiener: Just a moment. Object to the quali¬ 
fications of the witness as an expert on values. 

Mr 1 . Silliman: Every man has got a right to testify to the 
value of his property. 

A. The true value of the shares of II. Ilaekfeld & Com¬ 
pany, Ltd., January, 1918, in my opinion was a thousand 
dollars or more. 

Q. Per share? A. Per share. 

Q. State the grounds and reasons of your opinion. A. II. 
Ilaekfeld & Company was a very, very successful and a 
highly respected corporation; standing on very solid busi¬ 
ness ground, financiallv verv, verv strong, and had been 
improving their business all the time since the start of the 
company in 1849; always growing from year to year; their 
merchandise business was very, very large; the largest on 
the Islands; the insurance business was very extensive: 
their interest in the sugar industrv became verv, verv 
large: they had done everything to promote the Hawaiian 
welfare: they did everything to improve the conditions on 
their—on the sugar plantations controlled by the, 
looking after the crops, and always being expanded; and 
so thev succeeded in constructing the Waiahole Ditch on 
the Oahu Sugar Company. That would increase the yearly 
crop from nearly 37,000 tons to 70,000 or 80,000 tons. Also 
by a new water supply for the Ivoloa Sugar Company— 
the sugar crop was increased extensively; and much also 
on Lihue Plantation. The management of Ilaekfeld & 
Company was very, very efficient. They were all recog¬ 
nized as first class business men, and seeing—having no¬ 
ticed the growth of that company from the beginning, 
standing on a very, very solid base in every respect, my 
idea was that $1,000.00 a share was appropriate, or more. 
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Q. Did they have a good credit standing at London and 
Paris? A. Absolutely, absolutely. They were highly re¬ 
spected, and enjoyed general esteem. 

144 Mr. 'Wiener: Do you want to qualify that last as to 
when that was? 

Mr. Silliman: Yes. 

Q. At what time did they enjoy high credit in London 
and Paris? A. Well, the time they were doing—we had to 
do business. 

Q. Down to the war? A. Yes, before the war, of course, 
of course. 

Q. To what extent have you been an investor? A. As an 
investor— 

Q. Yes. A. Here in San Francisco? 

Q. Yes, here in San Francisco. A. Well, I am handling 
property of my brother in Bonn, Germany. 

Q. And you have your own money that you handle? A. 
Well, if I have any, yes. 

Q. Are you familiar with markets and values? A. In a 
general way. Yes, I got acquainted with it in a general 
way. 

Q. Your brother is a man of wealth. A. Oh, yes, my 
brother is a man of wealth. 

Q. What, in your opinion, was the true value per share 
of your shares of the Pacific Guano & Fertilizer Company 
in January, 191S? A. Pacific Guano & Fertilizer Com¬ 
pany— 

Mr. Wiener: The same objection. 

A. In 1918, $400.00 a share. 

Mr. Silliman: Q. State the grounds and reasons for your 
opinion of the value you have placed upon those shares of 
Pacific Guano & Fertilizer Company in January, 1918. A. 
The business of H. Hackfold—Pacific Guano & Fertilizer 
Company, understand, was growing from year to year; 
extending from vear to vear: and with the growth of cer- 
tain plantations who succeeded in—was successful in ex¬ 
tending their culture of sugar, like Oahu Sugar Company, 
and Koloa Sugar Company, and others, the Pacific 

145 Guano & Fertilizer Company was selling more ferti¬ 
lizer. The fertilizer business increased considerably 

on account of the great success the sugar plantations had 
with fertilizing with high-grade fertilizer. The manage- 
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ment was very, very efficient. The corporation was on a 
very son ml financial position, and the shares were closely 
held; nobody wanted to sell; and so taking all these factors 
into consideration, in my opinion the shares were worth 
$400.00 a share. 

Q. Do you know the amount of the dividend paid by the 
Pacific Guano Fertilizer Company in 1915? A. The total 
amount ? 

Q. Xo, the amount per share? A. The amount per share? 

Q. Or the per cent? A. Well, that is considering—in 1915, 
I guess it must be about 10 per cent, or something like that; 
or 15 per cent. 

Q. Is that vour best recollection ? A. Mv best recollec- 
tion. It was always paying very, very good dividends; 10 
or 15 or 12 per cent dividends. 

Q. What is your recollection of the amount of dividends 
paid in 1916? A. I think it was 12 per cent. 

Q. And in 1917? A. I think it was also 12 per cent, ac¬ 
cording to my recollection. 

Q. And were considerable sums carried to surplus each 
year? A. Oh, yes, sure. 

Mr. Wiener: Just a moment. 

Mr. Silliman: Q. I show you the report of the company 
for the year ending December 31. 1915, and ask you if that 
is the last report that you received from the company? A. 
1915. Yes, that is the last report I received from the com¬ 
pany. 

Mr. Wiener: Just a moment. I have— 

MrJSilliman: Q. And that was received by you from the 
company ? A. Yes, received by me from the com¬ 
pany. 

146 1 Mr. Silliman: I offer it in evidence as Pflueger 

Plaintiff’s Exhibit 13. 

Mr. Wiener: May I just interpose an objection at this 
point, and move to strike out any of the testimony of the 
witness as to dividends after the year 1915, on the ground 
that he disqualified himself by his last answer from testi¬ 
fying as to that. 

Mr. Silliman: Q. Did you receive dividends for the years 
1916 and 1917? A. Yes, T did. 
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Q. And you were testifying to your own knowledge when 
you testified to your best recollection of what the amounts 
were? A. Yes. 

(Said report marked “Pfiueger Plaintiff’s Exhibit 
Xo. 13.” 

Mr. Silliman: Q. Let me see if I can refresh your recol¬ 
lection as to the year 1916, as to which I think you are in 
error. That probably appears right in the report. Was 
not that 15 per cent that company paid in 1916? “Yes” 
you sav? A. Yes. 

Mr. Wiener: Now— 

Mr. Silliman: I beg your pardon. Tie said “Yes.” I 
thought he did. Tie said something that I understood to 
be “Yes.” 

Mr. Wiener: Well, just ask him the question and let him 
answer it. 

Mr. Silliman: I beg your pardon. I understood him to 
say “Yes,” but low. You are sitting nearer to him than I 
am, and probably you have better hearing: but I thought 
the witness said “Yes.” 

Mr. Weiner: I think he just grunted, and that was all. 
Subject to correction, I have no objection to Pflueger Ex¬ 
hibit 13, subject to correction and verification with the 
books of the company. 

Mr. Silliman: 

Q. Will you state to the best of your knowledge and rec¬ 
ollection the net income for 1916 and 1917 ? A. 1916, to the 
best of my recollection, the income—the net earnings were 
$251,000 and plus in 1916: and for 1917, $164,000 plus. 
147 Q. Were there special conditions affecting the 
firm’s business in the year 1917? A. In 1917, yes; 
They couldn’t get the permit—all the material they wanted, 
you know, and couldn't fill the orders, as near as I recollect. 

Mr. Wiener: I move to strike that on the ground that 
since the witness was in Germany in 1917, and communica¬ 
tion ceased, he couldn’t possibly know what went on in 
Honolulu and San Francisco. 

Q. I show you what purports to be a copy of a letter from 
Walter T). DeXegre, Chief of Division of Insular Posses¬ 
sions in the Alien Property Custodian’s Office in 1917 and 
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1918, dated August 16. 1918, and addressed to Richard IT. 
Trent, Honolulu, Hawaii, slating that you claimed to be an 
American citizen, and requesting that your shares of Ilack- 
fcld & Company and Pacific Guano & Fertilizer Company 
be not taken over by the Alien Property Custodian, and be 
not sold: and that if you are an American citizen your shares 
should not be sold; and ask you from whom it was received? 

Mr. Wiener: And when. 


Mr. Silliman: 


Q. And when, if you know? A. I think, as far as I rec- 
collect, I trot knowledge of this letter to Trent—oh, yes, af¬ 
ter I arrived here in San Francisco. 

Q. When did you arrive in San Francisco? A. The end 
of 1924. 

Q. And you have lived here continuously since that time? 
A. Continuously since that time, ves. 

Q. And that was received bv vou sometime after vour 
arrival? A. Well, I got notice of it sometime or—I don't 
know; perhaps 1928 or '29, or something like that. 

Mr. Silliman: Well, subject to correction as to its au¬ 
thenticity, I offer it as Pflueger Plaintiff's Exhibit 14. 

Mr. Wiener: Object to it for any purpose except to show 
that that was a letter of which the witness had knowledge 
sometime after he got to San Francisco in 1924. 

148 Mr. Silliman: But you make no objection to the 
correctness of it ? 

Mr. Wiener: Xo, you said subject to correction. That is 
agreeable. I remember seeing the letter in the file. 


(Said letter 
14.”) 


marked “Pflueger Plaintiff’s Exhibit Xo. 


Mr. Silliman: 


Q. I show you a certified photostatic copy of a letter of 
A. Mitchell Palmer, Custodian, addressed to the Secretary 
of S^ate. Washington, D. C., dated August 17th, 1918, bear¬ 
ing at the top of the letter “T-12639,” which is one of the 
trust numbers of your property in the custody of the Cus¬ 
todian, which letter acknowledges receipt of a copy of a 
dispatch from the American Minister at The Hague, with 
an enclosure from the Spanish Minister at Berlin, concern- 
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in" your property, and of which the Custodian states he lias 
taken control under the Trading with the Enemy Act be¬ 
cause you were in enemy territory, and advising the Secre¬ 
tary of State that lie will inform the Secretarv if anv ac- 
* • • 

tion has been or will he taken; and I will ask you when you 
first learned that such a letter had been written. A. I 
learned that—that was just after I arrived here in San 
F raneiseo. 

Mr. Sillinian: I offer it as Pflueger Plaintiff’s Exhibit 15, 
subject to correction. 

Mr. 'Wiener: Object to it on all grounds save that of cor¬ 
rectness of copy; entirely incompetent. 

(Said photostatic copy of letter marked “Pflueger Plain¬ 
tiff’s Exhibit Xo. 15.”) 

Mr. Sillinian: 

Q. Were you informed of the contents of that letter at 
or about the time it was written ? A. Xo. 

Q. Did you know anything about it until long years after¬ 
wards? A. Until long years afterwards. 

Q. When did you first learn that such a letter was written, 
if you know? A. That was right here in San Fran- 
149 cisco. This is after—. Right here in San Francisco. 

Mr. Sillinian: 

Q. When did you first hear that your Hackfold and Pa¬ 
cific Guano & Fertilizer Company property or shares had 
been sold or disposed of by the Alien Property Custodian ? 

Mr. Wiener: Xow, just a minute. Object to that, because 
it does not correctly state the evidence. 

A. When I arrived in Xew York. After my arrival in 
Xew York. 


Mr. Sillinian: 

Q. Do you remember when you arrived in Xew York. A. 
I arrived in Xew York May 30th, 1920. 

Q. I show you an original ausweis, dated Bremen, Janu¬ 
ary 20,1919, and signed by the Commissioner of Police and 
Judicial Affairs for the Military Council of Bremen, Safety 
Service; and will ask you what that Military Council of 
Bremen was? A. May I see that? That was at that time 
the government of the City of Bremen— 
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Q. There had been an overturn of the government? A. 
Overturn of the government. 

Q. And that is when the new government had succeeded 
to the old monarchy? A. No, it succeeded the old republic 
in Bremen. Bremen was a republic. 

Q. But, anyway, it was the new government that had suc¬ 
ceeded in Bremen? A. It was the new government of Bre¬ 
men: socialist or communist or bolshevik. 

Mr. Wiener: May I ask one question: Were these bolshe¬ 
viks or were these the soldiers attempting to get order and 
put down the bolsheviks? A. No, no; these were the bol¬ 
sheviks and the communists. About a year later they were 
turned out. 

Mr. Silliman: I offer in evidence a photostat copy of the 
original, together with the translation, as Pflucger Plain¬ 
tiff's Exhibit 16 and 16-A. 

Mr. Wiener: Object to it for the purpose of proving citi¬ 
zenship: otherwise no objection. 

1”)0 (Said documents marked Pflueger Plaintiff's Ex¬ 
hibits 16 and 16-A, respectively.) 

Mr. Silliman: 

Q. Do you remember why you procured that ? A. Yes, 
for the—as a step to get a passport. 

Q. You applied for it ? A. Yes, I applied for it. 

Q. And why did you want a passport? A. I wanted to 
return to the United States. 

Q. Had you been making any effort to return to the 
United States during all this time? A. Oh, yes; oh, yes. 

Q. How much of an effort were you making? A. The 
first effort was in 1917, soon after the declaration of war 
between the United States and Germany; T applied for a 
passport through the Spanish Consul in Bremen; and this 
passport, as far as I recollect, arrived in Berlin not until, 
I guess May or June, 1918; about that time; so I took steps 
to get a permit to leave Germany, but that the police 
wouldn’t allow on account of one of those—the first one of 
the exhibits, you know, they didn’t permit me to leave Ger¬ 
many; and I showed that—I delivered that to the Spanish 
Consulate, and also to—it was sent to Berlin to the Spanish 
Embassy, and then they issued a new passport so I could 
stay in Germany during the war, until the end of the war. 
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Q. Why did you want to return to America ? A. T wanted 
to protect my property, because at the same time I learned 
—there was a paper come through via Switzerland that the 
property—the business of H. Ilackfeld was to be sold. 

Mr. Wiener: Just a moment. Does that complete the 
answer ? 

A. What ? 

Q. Does that complete your answer? A. Yes. 

Mr. Wiener: I move to strike the part about the paper 
unless it is produced. 

Mr. Silliman: 

Q. You haven't a copy of that paper? A. Xo, 1 haven't 
a cop}’ of that paper. 

151 Q. Do you remember about the date of it ? A. 

Well, that was sometime in the spring of 1918: about 
that time. And then I applied for a passport. It was de¬ 
nied. I was denied to leave Germanv, and so I asked the— 
Q. I show you emergency passport Xo. 673, issued to you 
on May 17th, 1920, by the United States Legation at Xetlier- 
lands for your immediate return to the United States, and 

ask vou when vou received it? A. Yes. This here I re- 
» • 

ceived about the 17th dav of Mav. 

• * 

Q. And what did you do in consequence? A. 1920. I beg 
your pardon. 

Q. What did you do in consequence of receiving it? A. 
Well, then I left for the United States. 

Q. When did you leave? A. Why, I left Rotterdam on 
Mav 20th, 1920. I received this— 

Q. And was that— A. I received this on the 17th day 
of May. 

Q. Yes. A. And left the 2t)th of May for the Uniteo 
States. 

Q. On the authority of that passport ? A. On the author¬ 
ity of this passport. 

Q. That was the first time you were able to leave for 
America? A. That was the first time I was able to leave 
for the United States. 

Mr. Silliman: I offer that as Pflueger Plaintiff's Exhibit 
17. 

Mr. Wiener: Object to it to the extent that it is offered 
to prove citizenship. 
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(Said passport marked “Pflueger Plaintiff’s Exhibit Xo. 
17 .”) 

Mr. Silliman: 

Q. I show you a statement made over the signature and 
under the oath of Richard H. Trent, representative and de¬ 
positary of the Alien Property Custodian at Honolulu, 
Hawaii, dated October .‘list. 1918, and stating that you are 
a citizen of the United States, being a report in connection 
with 185 shares of vour stock in II. Hackfold & Company, 
Ltd. 

152 I offer that as Pflueger Plaintiff’s Exhibit 18. 

Mr. Wiener: I shall have to object to it if offered 
to prove citizenship. 

Mr. 1 Silliman: It is offered to prove citizenship and to 
prove knowledge of citizenship, and to prove defiance of 
knowledge of citizenship. 

Mr. Wiener: T shall have to object to it on the ground it 
is incompetent for that purpose. 

(Said statement marked “Pflueger Plaintiff’s Exhibit 
Xo. 18.”) 

Mr. Silliman: 

Q. Were you endeavoring at all times to the best of your 

abilitv to come to America from the time vou first heard 
• » 

an intimation that vour stocks were to be sold until vou did 

* • 

come here on May 2th, 1920? A. Yes. 

Q. And was that true also from the very announcement of 

America's entry into the war? A. Yes. 

Q. What efforts have you made to recover for the losses 

sustained by you growing out of the seizure and disposition 

of your interest in II. Hackfold & Company, Ltd., and the 

Pacific Guano & Fertilizer Company since your arrival in 

America? A. To recover the losses? 

Q. Yes. A. Well, several legal actions were started in 

San Francisco and in Honolulu. 

Q. Have you been pressing that litigation right up to the 

time when you brought this case? A. Yes. 

Q. Have you at all times been loyal to the United States? 

A. Yes. 

Q. Have you ever done or said anything at any time dis¬ 
loyal to the United States? A. Xo. 
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Q. To what extent did you register as an American citi¬ 
zen at the consulate of Bremen? A. To what extent? 

Q. Yes. How often? A. Oh. 

153 Q. From when to when? A. Even* second vear I 
had to register. 

Q. When did you begin to register? A. Oh, that was soon 
after the annexation of the Hawaiian Islands. I went to the 
American Consulate and registered there. 

Q. You kept that up continuously? A. Oh, yes, abso¬ 
lutely; oh, yes. 

Mr. Silliman: That is all. 

Cross examination 

Mr. Wiener: You were related, however, to John F. 
Hackfeld? A. He was my second cousin. 

Q. Were you also related to J. F. Carl Hagens ? A. He 

was mv first cousin. 

% 

Q. Were you related to John F. Humburg? A. Friend. 

Q. No? A. Xo relative, no. 

Q. Were you on friendly terms with him? A. Oh, yes, 
sure. 

Q. Had you known him for a long time? A. Oh, I had 
known him for a long time. 1 remember the day when we 
engaged him in 1885, with II. Hackfeld & Company, as an 
employee. 

Q. Now, where are the books of J. C. Pfiueger & Company 
now? A. In Bremen. 

Q. Is the company still operating? A. Maybe. I don't 
know. I can't tell. I haven't heard for a long time. The 
business, you know—the business, you see, since the war, it 
was very, very hard to keep up the business at the present 
time, on account of the restrictions in not getting the money 
and paying the money—remitting the money to the busi¬ 
ness. 

Q. If I may interrupt you: All I am interested in is 
whether the firm is still in business. A. Well, I hope so. 
I don’t know. It was last year when I met my son, when 
he came over to New York—it was in my opinion 
134 better to close the business now because there is bad 
business there. 

Q. You still have an interest in the— A. In J. C. Pfiue¬ 
ger & Company? 
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Q. Ves. A. Ves. 

Q. Which son is that? A. Henry. 

Q. How many sons have you, Mr. Pflueger? A. 1 have 
got four. 

Q. Have you copies of the letters you wrote and received 
during the vear 1919 regarding vour efforts to return to 
the United States? A. Letters. 

Q. Ves. A. I have no letters. 

Q. Have you copies—Specifically, have you copies of your 
corres})ondence with the Spanish diplomatic and consular 
officials? A. Xo, no letters. That was personal conversa¬ 
tions with the Spanish Consul. And then I wrote a letter—. 
Of course, ves, 1 wrote a letter, yes, of course, to the Span¬ 
ish— 

Q. Legation? A. To the Spanish Embassy. 

Q. Ves. Have you got that letter? A. Xo, it may be in 
Bremen, but T don't know. That I don't know. I couldn't 
realizb that it was necessary to keep all of those papers, you 
see, and all this correspondence. I didn't realize it at that 
time. 

Q. Xow, you came back to Bremen in about 1886 or 1887? 
A. 1886. 

Q. Ves. Then you founded the firm of J. C. Pflucger & 
Coompany? A. Xo, that was about a year later. 

Q. In 1887? A. August 1st, 1887. 

Q. Xow, between August, 1887, and, let us say, April, 
1917, did you ever return to Honolulu? A. Xo. 

Q. Did you ever come to the United States? A. Xo. 

Q. Have you ever been in Honolulu since your coming 
to this country in 1920? A. Ves, that was— 

Q. When? A. That was in 1924. 

155 i Q. But from 1886 until 1924 you were never in 
Honolulu ? A. Xo. 

Q. And when you sailed from Honolulu in 1886, did you 
go by! way of the United States? A. Ves, I came by way of 
the United States. 

Q. Then from 1886 until 1920, you were never in the 
United States ? A. Oh, no. 

Q. Where did you live in Bremen? A. The street? 

Q. Ves. A. Richard Wagnerstrasse. 

Q. Did you own the home in which you lived? A. Ves. 

Q. After 1886 and up to, let us say, April, 1917, you lived 
in Germany of your own free will, didn’t you? A. Yes. 



JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


129 


Q. And the same is true up to the spring of 191S, when 
you heard that your stock and your property had been 
seized? A. -Y es. No, 1 tens there voluntarily until the 
Declaration of TIV/r. It was my business, you see to be 
there.* 

Q. Then you were voluntarily in Germany? A. Yes, on 
account of my business until the Declaration of TT’or be¬ 
tween the U. S. and Germany .* 

Q. Yes. That is, to protect the interests of II. Hackfold 
& Company? A. Yes, H. Haekfeld & Company. 

Q. And you did so at your personal risk ? A. Sure, I did. 

Q. What interests did Haekfeld & Company have in Bre¬ 
men after, let us say, February 3rd, 1917 ? A. Well, it was 
only straightening out the accounts of J. C. Pflueger & 
Company. 

17)6 Q. Now, when the European war broke out in 1914, 
were Americans warned by American consular of¬ 
ficials to go back home A. I never heard of it. 

Q. Did you read the Bremer Xachsrichten in Bremen? 
A. Oh, yes, I read it. 

Q. I show you what purports to be a copy of the Bremer 
Xachsrichten of September 30th, 1914, and ask you whether 
you saw this notice headed “American Consulate”? 

(Document shown to witness.) 

A. Xo, I don't remember that, no. 

Q. The Bremer Xachsrichten is a paper of general circu¬ 
lation in Bremen? A. Yes, the general circulation, sure; 
but I don't read all the ads, you know. 

Mr. Wiener: I move to strike the last clause. 

I offer this newspaper for the purpose only of showing 
that such a notice was published in that Bremen paper. 

Mr. Silliman: Object to it as incompetent, irrelevant and 
not proper cross examination. 

Mr. Wiener: This will be Defendant's Exhibit 1. 


(Said newspaper marked “Defendant's 


Exhibit 1.”) 


Q. At any rate, Mr. Pflueger, you stayed on at Bremen 
after September, 1914? A. Yes, attending to my business, 
sure. 

Q. And in the course of that busines, you engaged in 
voluminous correspondence by mail and cable with H. 


*See stipulation dated August 30, 193S. 
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Hackfold & Company and its branches, did you not? A. I 

guess it was niainlv bv cable, I guess. 

Q. Tthere wore some letters also ? A. Well, perhaps some 

letters, yes. That may be: that may be. 

Q. Xow, when diplomatic relations between the United 

States and Germany were broken off on February 3rd, 1917, 

vou continued to stav in Bremen? A. Yes. 

» • 

Q. And likewise, when the United States declared war 

on Germany? A. Yes. Well, then I went to the 

137 '*>1 »anish Consul and applied for a passport. 

Q. Well, now, isn't it a fact, Mr. Pfiueger, that you 

made bo attempt to get out of Germany until the spring of 

191S, when vou learned that the United States Government 
• 

intended to take steps against II. Hackfeld & Company? 
A. Oh 1 , yes, I made an attempt to leave—to return to the 
United States in the spring of 1917. soon after the war was 
declared: but that passport I wanted did not reach Berlin, 
as far as I recollect, until spring sometime, or May or June, 
whatever it was, 191S. 

Q. 1 ask you whether it isn’t a fact that the first attempt 
you made to get out was when you heard that your prop¬ 
erty had been seized? A. Xo. That was in 1917. 

Q. Did you— A. I applied for a passport. 

( t ). Did you ever state in writing, and specifically in a let¬ 
ter to the Spanish Embassy in Berlin in July, 1919, that the 
first attempt you made to get out of Germany was when you 
heard your property had been sold or seized? A. Xo, 1 
don’t remember. 

Q. I show you here from tin* files of the Mixed Claims 
Commission a copy of a letter purporting to have been writ¬ 
ten by you to His Excellency, the Royal Spanish Ambas¬ 
sador in Berlin, dated July 21, 1919: and ask you if that is 
your letter? 

(Document shown to witness.) 

A. Yes, that is my letter. 

Mr. Wiener: I offer that in evidence as an admission of 
the witness as Defendant's Exhibit Xo. 2. 

MrJSilliman: 1 object to it on the ground it is incom¬ 
petent, irrelevant and immaterial, and not proper cross 
examination. 
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Mr. 'Wiener: You don't object to it on the ground of it 
being a copy ? 

Mr. Rodenberg: Xo, the witness has already identified it. 


158 (Said document marked 

2 .”) 


Defendant's Exhibit Xo. 


Mr. Wiener: Q. Xow, Mr. Pflueger, von sav here, do vou 
not, “When in the spring of 1918, I learned that the United 
States Government intended to take measures against the 
firm of II. Ilackfeld & Co., Ltd.. Honolulu, because of the 
German capital invested in it, I endeavored to get a trav¬ 
elling-permit to the United States in order to take care of 
my Honolulu property." 

You say that, do you not? A. Yes, I did say it here. 

Q. Yes. Xow, is there anywhere in that letter where you 
say that you made any earlier attempts ? A. Xo, I did not. 
I did not. 1 didn't say that here. It wasn't necessary. 

Mr. Wiener: Well, I move to strike the last. 

Q. And it is a fact, isn’t it, that when you did try to get 
out in the spring of 1918, the German authorities wouldn't 
let you? A. Wouldn't let me. 

Q. And that writing that has been introduced here, 
Pflueger Exhibit 5 and 5A—that is the first notice you re¬ 
ceived from the German authorities refusing to permit you 
to leave, wasn't it ? A. The first written notice, yes. 

Q. And then later on you tiled a claim in the Mixed 
Claims Commission against Germany based on the refusal 
of the German authorities to permit you to leave Germany, 
did you not? A. Yes, I guess—I suppose I did. 

Q. You haven't any doubt about it? A. I have no doubt 
about it. 

Q. In Germany, there was an Alien Property Custodian, 
was there not ? A. Treuhander. 

Mr. Silliman: What is the meaning of that? 

Mr. Wiener: Trustee. 

Q. Did you know of the property of Americans being 
seized? A. Xo, never heard of it. 

159 Q. Well, as a matter of fact, didn't the Treuhander 
seize property of II. Hackfold & Company in your 
hands? A. I really don't remember that. They were try¬ 
ing to seize my property. 
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Q. But they never really seized your property? A. Xo, 
that was the—someone—he sent me something, and then 
because the revolution broke out, and at Berlin—I was 
going: to take the matter up with Berlin, and the government 
was upset by the revolution, and he said. ‘‘Xo, you can go 
home again. We don't do any seizure now.’’ 

Q. Xow, Mr. Pflueger, I have here a copy of a brief— 
A. Yes. 


Q. (Continuing) —filed in your behalf. A. Yes. In the 
Mixed Claims Commission? 

Q. Yes, in the ease of Cnited States of American on be¬ 
half of Johann Carl Pflueger versus Germany, Docket Xo. 
13306, List Xo. 16430, filed on your behalf by John Francis 
Xevlan, Bart lev C. Crum and Max Kudin, as attornevs. I 
take it von have seen that brief? A. Yes. 


Q. And you approve of the statements therein? A. Yes. 

Mr. Silliman: Object to it on the ground that it is incom¬ 
petent, irrelevant and not proper cross examination. 

Mr. Wiener: I haven’t offered it yet. 1 will let you see 
it when I offer it. 

Q. Xow, in the appendix to that brief there are copies of 
letters, or what purport to be copies of letters passing be¬ 
tween you and various German officials. A. Yes, and the 
Treuhander—oh, I see. 

Q. Various documents? A. Yes, various, yes. 

Q. I want to ask you whether these copies of the corres¬ 
pondence with the Treuhander are true copies of the letters 
which 1 you wrote? A. 1 don't have them in my possession. 

Q. Xo, but are those true copies? A. Yes, they 
160 are true copies here, taken from the originals, yes. 

Q. Xow, 1 show you— 

Mr. Silliman: I may have an objection to this entire line, 
I take it ? 

Mr. Wiener: Yes. Just state the grounds. 

Mr! Silliman: The general objection, it is incompetent, 
irrelevant and immaterial, and it is not proper cross exami¬ 
nation. 

Mr. Wiener: I show you on page VII a letter purporting 
to have been written by you to the Treuhander? 

A. To the Treuhander, yes. 

Q. Dated October 19th, 1918, and ask you whether you 
wrote such a letter? A. Yes, I wrote that letter. 
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Mr. Wiener: I offer this letter in evidence; and I am 
going to ask that it he extended in the record. 

(Document shown to Mr. Silliman.) 

Mr. Silliman: Just the general objection to it. 

Mr. Wiener: I will read that in evidence, and then— 
Mr. Rodenbcrg: Are you going to mark that as an ex¬ 
hibit, as Kxhibit 3! 

Mr. Wiener: Yes. Defendant’s Kxhibit 3. 

“Bremen, October 10th, 15)18. 11 Richard Wagnerstr. 

“Alien Property Custodian, 

52/43 Kronenstr. 

Breman W. 8 File No. XIII Sam 57IIIg. 

“Acknowledging receipt of your notification of the 9th 
inst., I beg to state that it would appear to me proper to 
talk with you personally before filling out Sheet A, and as 
these matters of mine are rather complicated. 

“I shall, therefore, be pleased to come to Berlin before 
long and will give you advance notice. 

“Respectfully, 

J. C. Pfiueger.” 

161 Mr. Wiener: Q. Just what was there to talk over 
with the treuhander? A. What was there to talk 

with— 

Q. What was there to talk over? You state— A. Oh, 
the main object was to gain time. I was so surprised by this 
letter that he wants to take control of my property, that 1 
didn't want to rush it, you know, and so 1 simply want to 
gain time; that is all. 

Q. In other words, colloquially, just a stall? A. Just a 
stall. Try to stall it, yes. There was —. He wanted to take 
a hold of my property, and I thought I could avoid it. 

Q. What did you have in mind at that time to tell him 
when you saw him? A. Well, that I really don't know. 
Just depends on—how the conversation was carried on. 

Q. Weren’t you really going to tell him that although 
you were registered as an American— A. Well— 

Q. (Continuing) —you had, in fact, sympathized with 
and helped the German cause? Wasn’t that what you were 



JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


134 


going to tell him? A. Oh, no, no, no, no. Perhaps I was— 

perhaps I would tell him, you know, that my property was 

in Honolulu. I didn’t help the German cause. 

Mr. Wiener: ( t ). 1 am showing you, Mr. Pflueger, a copy 

of the same paper, the Bremen Xachsricten of March 31st, 

1.018, and show you an announcement of a charitv concert 
• • 

for the benefit of the Bremen committee for war wounded. 
Is that a conect translation.' A. Yes, that is a correct 
translation 

Q. Now, I ask you to read this name I have— A. Yes, 
that is my name. 

Q. Yes. And you were a member of that committee? A. 
I was a member of that committee, yes. 

Mr. Wiener: Yes. I offer this in evidence as Defen¬ 
dant’s Exhibit Xo. 4. 

162 Mr. Silliman: The same objection; incompetent, 
irrelevant and immaterial, and not proper cross ex¬ 
amination. 


(Sitid copy of newspaper marked 
Xo. 4”.) 


Defendant's Exhibit 


Mr. Wiener: Xow, I have another copy, another issue of 
the Bremen Xachsricten for April 17, 1!)18; and here is 
another announcement; and I will ask you whose name that 
is there? A. Yes, that is my name. 

Q. Were you a member of the committee A. I was a 
member of the committee: yes, that is correct, and it is here, 
ves. 

Q. Yes. Xow— A. My name isn’t signed there. 

Mi 1 . Wiener: Yes. I offer that in evidence. 

Mr. Silliman: The same objection. 

Mr. Wiener: (Continuing)—as Defendant’s Exhibit o. 

(Said copy of newspaper marked “Defendant's Exhibit 
no. 5. ? ') 

Mr. Wiener: Q. I ask you to follow me on the transla¬ 
tion, and you tell me if that is a substantially correct trans¬ 
lation : 

“Appeal*'—or— A. Well, something like it, yes. 

Mr. Wiener: “Few events of this war so rich in power¬ 
ful deeds and successes of our unparalleled army and our 
fleet have aroused as much enthusiasm"— A. Enthusiasm. 
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Mr. 'Wiener: (Continuing) “—in Germany and particu¬ 
larly in the Ilansa cities a?, news of the conquest of the Bal¬ 
tic Sea provinces, particularlv the proud Ilansa citv Riga, 
which”— 

A. Which have been— 

Mr. Wiener: (Continuing) “—which has suffered so 
long under the Russian yoke and none the less retained 
faithfully its German sympathies.'’ 

Is that a correct translation? 

A. Well, it's about that, yes. 

Q. Substantially correct? A. Substantially correct up 
to that, yes, 

163 Monday, May 2nd, 1938, 2:00 P. M. 

Q. Mr. Pflueger, when you wrote this letter to the Treu- 
hander— A. Yes. 

Q. When von wrote this letter to the Treuhander— A. 
Yes. 

Q. Defendant’s Exhibit No. 3, and before going to talk 
over the situation with him with the view, I think vou ex- 
pressed it, of trying to talk him out of it, were you going 
to bring your committee service on those two committees to 
his attention as a reason why he should not seize your prop- 
ertv? A. Xo, not at all. Xo, not at all. I onlv wanted to 
gain time to get overv my surprise, when he was going to 
seize my property. Xothing else. 

Q. And when you wrote the Spanish Embassy in Defen¬ 
dant’s Exhibit 2, “When I continued staying in Germany 
during the war, I did so for good reasons, viz: to protect 
the interests of II. Hackfold & Co., Ltd., Honolulu, and to 
protect my own interests, I did so at my own personal risk 
and may state that, in spite of some difficulties, I succeeded 
in keeping my property here unhurt’’— A. Yes, up to that 
time. 

Q. Was this committee service one of the personal risks 
you did in order to protect your property? A. This com¬ 
mittee ? 

Q. Yes. A. Xo, not at all. Xothing to do with it. That 
is an entirely different thing. 

Q. Well, now, when you testified in response to Judge Sil- 
liman’s question this morning, that you had conducted 
yourself as a loyal American during the war, did you have 
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that committee service in miiul when vou answered? A. I 
thought it was quite natural. 

Q. Dili you have it in mind when you answered? A. Xo, 
1 didn't think of it. 

Q. Well, now that you have it in mind, I will ask 
164 vou whether vou want to modilV or change votir an- 
swer as to vour lovaltv? A. Whv, mv idea is it was 
—that it was a charity affair, a charitable affair, and 
wouldn't interfere with my feelings. 

Q. Well, then, you think that Mtbscribing to lhat first sen¬ 
tence in the Baltic committee report which we translated to¬ 
gether—you think that was purely charity? A. The whole 
affair was in my idea—as I recollect it, was a pure charity; 
anil for that reason 1 did not hesitate to do it. 

Q. You are familiar, are you not, Mr. Pfiueger, with the 
bill of complaint in your case that you swore to sometime 
in October, 1037? A. I don't recollect. I don't know. I 
don't recollect it. 


Q. You allege, Mr. PHueger, do you not, in paragraph XI 
of your bill of complaint that the value of your shares in 
Pacific Guano & Fertilizer Company as of the 28th of .Jan¬ 
uary^ 1018 was $350.00 a share, do you not. A. Yes. 

Q. And you allege that on the same date, the value of 
your II. Ilackfeld Company stock was not less than 
$810.00 per share? A. Yes, that is what it is there. 

Q. And you allege further that the aggregate value of all 
of the shares seized in the Pacific Guano & Fertilizer Com¬ 
pany and 11. Ilackfeld Company was not less than $1,- 
570,410.00, is that right. A. Yes, according to this here. 

Q. Xow, that was all of the property that was seized, 
wasn't it? A. There are a few—I guess two shares in the 
other club in Honolulu; certainly of no value. The Pacific 
Club, I guess it—the Pacific Club. 

Q. And those shares were of no value? A. They were of 
no value. 


Mr. Silliman: Of course, there were 500 shares of pre¬ 
ferred stock. 



Mr. Wiener: There is no claim being made for 
those. 


Mr. Silliman: Oh, no, that is right. 
Mr. Wiener: Yes. 
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Q. Then your 300 shares of preform! stock of H. Hack- 
fold & Company were a! > seized? A. Yes. 

Q. But you make no claim on account of those? Q. Xo, 
I made no claim on account of those. 

Q. Xow, you further alle.no, and 1 direct your attention 
to paragraph XIY of the hill of complaint, that the price of 
II. Hackfeld Company as a going concern, which you 
stated that the Alien Property Custodian fixed at seven and 
a half million dollars, was twenty-two and a half million 
dollars less than the true value thereof? A. Yes. 


A. And you further allo.no, referring: now to paragraphs 
XIX and XX of the bill of complaint, that you received in 
return from the Alien Property Custodian for your shares 
in the Pacific Guano Fertilizer Company and for your 
common stock in II. Hackfeld & Company, the sum of $506,- 
169.00. A. T guess that is it. I suppose that is it. Yes. 
Those two combined, yes. 

Q. And then you swore to the correctness of the state¬ 
ments in the bill of complaint? A. Yes. Then there was a 
final distribution after that, of the common shares. 


Q. Xow, I want to ask you this question: If you ever be¬ 
tween the spring of 1918, when you first learned that your 
property had been seized, and October 18, 1937, when you 
swore to the bill of complaint in this case, ever place a lower 
value on your Pacific Guano & Fertilizer stock than that 
set forth in the bill. A. Lower? I don't recollect. 


Q. And did you ever, between the spring of 1918, when 
you first learned that your property had been seized, and 
October, 1937, when you swore to the bill of corn- 
166 plaint in this case, place a lower value on your com¬ 
mon stock in II. Hackfeld & Company, than that set 
forth in the bill of complaint? A. I don't recollect that I 
did. Xo, I was thinking—. I was trying to recollect. I 
can't—. 

Q. Did you ever, between the spring of 1918, when you 
first learned that your property had been seized, in Oc¬ 
tober, 1937, when you swore to the bill of complaint in this 
case, ever place a lower value on the going concern value of 
II. Hackfeld Company, Ltd.? A. I don't recollect if I did. 

Q. And did you ever, between the spring of 1918, and 
the fall of 1937—the same dates as in the preceding ques¬ 
tion—place a lower aggregate value on your shares in both 
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the Pacific Guano & Fertilizer Company and the common 
stock Jot* H. Haekfeld & Company than that placed on those 
shares in the bill of complaint? A. I don’t recollect it. 

Q. And did you ever between the time that your prop¬ 
erty was finally returned to you by the Alien Property Cus¬ 
todian, as shown in Pflueger's Exhibits 10, 11 and 12-B, the 
dates of which are September, 1020, February, 1021, and 
February, 1022. and October, 1037, when you swore to the 
bill of complaint in this ease, state that a larger sum had 
been returned to you than that stated in the bill of com¬ 
plaint here? A. It wasn't stated here. 

Q. Well— A. Was returned— 

Q. You say that the sum— A. Yes. 

Q. That is— A. Yes, that was— 

Q. The total return that you say in the bill of complaint 
is $506,000— A. Yes. 

Q. $506,160? A. Yes. 

Q. Now, my question is: Did you ever between the time 
that the property was returned, and the time you swore to 
this bill, state anywhere in writing that a larger amount 
had been returned? A. I don’t know. I didn't do that. I 
don't know what vou mean. 

167 Q. Now, specifically, Mr. Pflueger, did you in De¬ 
fendant's Exhibit Xo. 22 swear to an affidavit before 
the Mixed Claims Commission, in which you state that the 
value of your seized property was $746,368.92, and in which 
you further stated that the Alien Property Custodian re¬ 
turned to you the sum of $555,668.61 ? A. I don’t recollect 
that. 1 don't know. 

Mr. Wiener: I ask to have marked for identification as 
Defendant's Exhibit “A" a document certified by the 
Mixed Claims Commission, entitled List Xo. 2725, Docket 
Xo. 1265. 

(Said document marked Defendant's Exhibit “A” for 
Identification.) 


Q. I show you at page 6 of Defendant's Exhibit “A” for 
Identification, and ask vou whether that is vour signature? 
(Document shown to witness.) 

A. Yes, that is mv signature. 

Q. And I show you page 7 of the same exhibit, and ask you 
whether that is your signature? A. Yes, that is my signa¬ 
ture, too. 
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Mr. 'Wiener 
hibit 6. 


1 offer this in evidence as Defendant’s Ex- 


(Document shown to counsel for the plaintiff.) 

Mr. Wiener: I want to restrict that offer. I am just of¬ 
fering the affidavit of Mr. Pflueger, which begins at page 4, 
and the text of which consists of only three pages, 3, (> and 
7: and I offer that affidavit as an admission against interest. 

Mr. Silliman: Object to it as incompetent, irrelevant and 
not proper cross examination. 

Q. Xow, Mr. Pflueger, you stated there, did you not, in 
December, 19:22. that you had sustained a loss of $233,000, 
did you not? A. Yes, according to that statement. 

Q. And you now say in your bill of complaint that your 
loss is equivalent to $1,073,241.00? A. Well, as \ see 
168 it, and I have been thinking over and considering the 
H. Ilackfeld & Company, the value of tin* shares of 
II. Hackfeld & Company, and also the value of the Pacific 
Guano & Fertilizer Company, and I remember them. 

Q. In other words, after reflection of 17) years as to the 
assets of H. Ilackfeld & Company and of the Pacific Guano 
& Fertilizer Company, those values have risen in your mind 
by $800,000.00, computed as of 1918, is that right 2 A. Xot 
15 years of reflection. It is only since the same time. 

Q. Xow, in 1922— A. Yes, that was in 1922. 

Q. Yes. In 1922, you say your loss was $233,000.00? A. 
At that time, ves. 

Q. And in 1937, you say your loss is one million and 
seventy three odd thousand dollars? A. Yes, on account of 
my consideration there and thinking the whole affair over, 
I thought they would bring that value. 

Q. In other words, the more you think about it, the higher 
you value that stock as of 1918? This is right, isn’t it ? A. 
About, I guess, yes. 

Q. And the value which you have placed upon that stock 
has gradually risen in your mind through the years, hasn't 
it? A. Thinking it over, yes, and getting all the figures, 
and so on, and thinking it over again I thought that was the 
—the value was higher. 

Q. And did you not in an affidavit executed sometime in 
April, 1929, before the Mixed Claims Commission swear 
that the true value of vour Pacific Guano & Fertilizer Com- 
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pany stock was around $250.00 a share? A. I don’t recol¬ 
lect. 

ME Wiener: Mark this Defendant’s Exhibit “B” for 
Identification. It is the Mixed Claims Commission file 
headed List Xo. 16459, Docket Xo. 13306. 

(Said document marked Defendant’s Exhibit “B” for 
Identification.) 

169 Q. 1 show you a page from Defendant's Exhibit 
“B” for Identification, which is page 11 of a petition 
on legal cap with the name of John Francis Xevlan, Attor¬ 
ney at Law, on it: and ask you whether that is your signa¬ 
ture on page 11? 

(Document shown to witness.) 

A. Yes, that is my signature. 

Mr. Wiener: 1 offer in evidence this petition of Mr. 
Pfiueger's from Defendant’s Exhibit “B” for Identifica¬ 
tion, dated April 2nd, 1929, as an admission against inter¬ 
est, and ask that it be marked Defendant's Exhibit Xo. 7. 

(Document shown to counsel for plaintiff.) 

Mr. Silliman : The same objection. 

Mr. Wiener: That will be Defendant’s Exhibit 7. 

(Document marked Defendant's Exhibit Xo. 7) 

Q. Mr. Pflueger, I want to ask you whether in a letter 
written in September, 1919, to the American Factors in 
Xew York, you stated that the value of II. Hackfeld & Com¬ 
pany as a going concern was $10,000,000.00. A. Me? 

Q. Yes, to American Factors. A. I don't remember. 

Q. 1 will ask you whether this is your letter. (Document 
shown to the witness.) Did you write this letter? A. It 
seems to me. I don't recollect it. 

Q. Do you remember writing a letter like this? A. It 

mav have been. 1 don't—. I don't recollect it exactly. 

• •> 

Q. But you wrote a letter in about its tenor, being writ¬ 
ten— A. I suppose so. 

t t >. Let me put it this way, to refresh your recollection: 
Weren't these the circumstances: The American Factors 
had a claim against you or account of some H. Hackfeld & 
Company property that you held, isn’t that right? A. Yes, 
they had a claim, yes. 
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170 Q. Yes. And then they made that claim; and that 
was the first thing' you knew about the sale, wasn’t it ? 
A. Well, as far as I recollect, I remember the claim of 
American Factors against .J. C. Pflueger & Company; I 
guess I received that in Xew York; but I don’t recollect it 
personally. 1 don’t know. 

Q. When you— A. T don’t know. 

Mr. Wiener: I offer this in evidence as Defendant’s Ex¬ 
hibit S. 


(Document shown to counsel for plaintiff.) 

Mr. Silliman: The same objection. 

(Said document marked “Defendant's Exhibit Xo. S.") 


Mr. Wiener: Q. Well, now, Mr. Pflueger, referring to 
Defendant’s Exhibit 8, which is that longer letter to the 
American Factors, at the time vou wrote that letter, vou 
knew, did you not, that II. Hackfold & Company had ceased 
to exist, and that American Factors was the successor? A. 
What is the date of that letter? 

Q. September, 1919. A. September, 1919. Then I must 
have known that by that time. I don’t recollect. T don’t 
recollect. 

Q. About when was your last communication with H. 
Hackfcld & Company, or any of its branches ? A. That I 
don’t recollect. 

Q. You heard nothing, though, after the outbreak of the 
war—direct communication, I mean? A. Well, perhaps 
some letters came through, but that I don’t recollect. 

Q. Do you recall about when communication was re¬ 
opened? A. That was in about—. As far as I can recollect, 
it was in August—July, August, or something like that, in 
1919. 

Mr. Weiner: It is stipulated and agreed by and between 
counsel for the respective parties hereto that subject to 
verification, the War Trade Board on July 14th, 
171 1919, issued a general license to trade with Ger¬ 

many. 

Mr. Wiener: Q. Mr. Pflueger, 1 will ask you whether 
shortly after communication opened up again after the 
war with the United States, you received the original of 
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this letter from Carl Hagens. It is pretty difficult to read. 
Just thumb it over, and see if you received such a letter. 

(Document shown to witness.) 

Ai I don’t recollect having received that letter. I have 
no recollection at all. 

Q. Mr. Pflueger, directing your attention to Defendant’s 
Exhibit 6, which is the petition you filed with the Mixed 
Claims Commission of 15)22, and in which you say that the 
property which was seized was of the value of $746,00.00— 
(Document shown to witness)—I would like you to explain 
just how you apportioned that value between the Pacific 
Guano & Fertilizer Company stock and the II. Hackfeld & 
Company stock ? 

Mr. Silliman: I object to the question. I have an ob¬ 
jection to the entire line of examination? 

Mr. Wiener: On what ground? 

Mr. Silliman: On the ground it is incompetent, irrele¬ 
vant and immaterial, and not proper cross examination. 

Mr. Wiener: Yes. It will extend to the whole line. 

A. Why, I haven't got the figures at hand, whether this 
was more than that at that time. I think it can be ex¬ 
plained. 

Mr. Wiener: Q. That is, you can’t break that down at 
all and indicate how much— A. At present. 

Q. (Continuing)—you attribute to the value of the stock 
—A. Xot—. Xot having the figures at that time, I can’t 

Q. Have you anywhere in your papers the calculations or 
work sheets on which that figure was based? A. I have got 
no papers at all. This was done in Xew York. This was 
1 done in Xew York, in Hotchkiss’ office. 

172 Mr. Wiener: Q. By the way, Mr. Pflueger, Judge 
Silliman has just suggested this: The claim which 
you filed. Defendant's Exhibit 6, that was denied, wasn’t it? 
A. What was that ? 

Q. This Mixed Claims Commission claim? A. The 
Mixed Claims Commission? Yes, that was denied. Yes, 
that was denied. 

Q. That was the one that was filed by Davies, Auerbach 
& Cornell, was it not? A. Davies, Auerbach & Cornell. I 
think it was filed here by Xeylan’s office. I don’t recollect 
that. 
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Q. Well, this is the 1922 claim. Showing you Exhibit 6, 
this is signed by you, too.' (Document shown to witness.) 
A. Yes. 

Q. And sworn to in Xew York? A. In Xew York, yes. 
Q. And the bucking to the petition is Davies, Auerbach 
& Cornell? A. Yes. 

Q. So that was filed by Davies, Auerbach Cornell? A. 
By Davies, Auerbach & Cornell. 

(,>. And that was denied? A. I guess that was denied, as 
near as I recollect it. 


Q. This other claim, referring to Defendant’s 
that was filed here in San Francisco, wasn’t it? 


Exhibit 7, 
A. Yes, it 


was. 


Q. By John Francis Xeylan? A. John Francis Xeylan. 


That was another one filed here from San Francisco. 


( t >. That was denied, too ? A. That was denied, too. 

Mr. Wiener: I now offer as Defendant’s Exhibit 9, the 
brief filed on behalf of Mr. Pflueger before the Mixed Claims 
Commission in 1929; and I offer that as an admission 
against interest. 

Mr. Silliman: The same objection. I would also object 
to it specifically; and the point of the objection, which is 
included in the objection 1 made, is that the arguments and 
statements of counsel in the brief are not necessarily bind¬ 
ing on his client. 

173 Mr. Wiener: It is stipulated by and between coun¬ 
sel for the respective parties hereto that counsel for 
each side will keep the respective exhibits on behalf of his 
side. 


Mr. Silliman: Yes, and where not already supplied, each 
will supply the other with copies. 

Mr. Wiener: Yes, That goes to all those certificates and 
so forth ? 

Mr. Silliman: Yes. 1 would call your attention to an¬ 
other tiling, and that is, the first case was filed under the 
agreement of 1922 and the second case was filed under the 
agreement of 1929. 

Mr. Wiener: Yes, I understand that. They are two 
separate claims. 

Q. And when you wrote this letter to the Spanish Am¬ 
bassador, Mr. Pflueger, Defendant’s Exhibit 2, you didn't 
sav anvthing about the value of vour shares bevond stating 
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the par value, did you ? A. Yes, only stated the par value, 
according to this. 

Mr. Silliman: What exhibit number is that ? 

Mr. Wiener: That is Defendant's Exhibit 2. 

Mr. Wiener: Q. When you fixed the value of Hackfeld 


& Company— 

Mr. Silliman: When* 

Mr. Wiener: In 1919 in the letter to the American Fac¬ 
tors, Defendant's Exhibit S. did you base that valuation 
either in whole or in part on information imparted to you 
by Mr. John F. Hackfeld. in conversations with him? 

Mr. Silliman: Object to the form of the question. 

A. I can't recollect. 

Mr. Silliman: The letter does not show a fixation of 
value; and it is incompetent, irrelevant and not proper 
cross examination. 

Mr. Wiener: Q. Did you between the time that you 
lea riled of the seizure of your property by the United 
States Government and September, 1919, discuss with John 
F. Hackfeld the value of shares of 11. Hackfeld & Company, 
Ltd.? A. I don't recollect of having done it. 

174 Q. Xow, the evidence here shows that the final re¬ 
turn of property to you—and I am referring to 
Pflueger Exhibit 12-B—was on the 3rd of Februarv, 1922. 
Did von at that time consider that vour claim against the 

Government was finallv settled? A. That was niv idea. 

• % 

Q. Did you write Mr. Hagens, your cousin, a few days 
after—sometime in February, 1922, that your claim against 
the Government was finally settled? 

Mr. Silliman: Object to that as— 

A. 1 don't know. 

Mr. Silliman: (Continuing)—irrelevant, incompetent, 
and not proper cross examination. 

Mr. Wiener: Q. Is this vour signature, Mr. Pflueger? 

W • w / C 


(Document shown to witness.) 


A. Yes, that is my signature. 

Mr. Wiener: T offer this in evidence as defendant's ex¬ 
hibit next in order: anti ask for leave to substitute a photo¬ 
stat ic copy. That will be Defendant's Exhibit 10. 

Mr. Wiener: It is agreed that the plaintiff’s objection 
should be reserved until such time as a translation is avail¬ 
able. 
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Mr. Wiener: Q. Mr. Pfluoger, those words, “meine rest- 
Jiolie Fordo rung gegen Washington ist jetzt nun aueli 
Kuerzlich erledigt worden nach langwierigen Verhandlun- 
gen,” don't those words in Gorman moan the English 
equivalent of saying “My remaining claim against Wash¬ 
ington is now since shortly"— A. lias been shortly settled. 
Q. “After"? A. Yes, after long— 

Q. “Negotiations’*? A. “Negotiations,” yes. 

Q. Doesn’t that convey to your mind that at that time, 
Februarv 25th, 11)22, von considered that vour claim against 
the Government had been settled? A. Not entirely, no, no. 

That was this year, the negotiations—the negotia- 
175 tions had been settled. That was final for that time; 

but at the same time 1 was contemplating—or about 
that time—with Mr. Hotchkiss, to file a protest; but this 
is in a final—this I didn't consider as a final settlement. 

Q. Is there anvthing in this letter which states vou have 
further claims in mind? 


(Document shown to witness.) 

Mr. Silliman : Object to the examination. It seems to me 
the meaning of that is pretty plain; and it isn't at all as 
counsel is stating it. 

Mr. Wiener: Are you testifying now as an expert on 
German, Judge? 

Mr. Silliman: I object to it on the ground that the letter 
speaks for itself: and when properly translated, we will deal 
with the letter as a whole. A. No, I didn't say—I can't find 
it, but that was not necessary at all to inform him about it. 

Mr. Wiener: 1 move to strike everything after “No, I 
can’t find it.” 

Q. Let me put it this way: Is it your testimony that 
these German words, and especially the words, the key 
words, “erledigt worden'’ don't convev the thought that 
tile claim has been settled? A. Of course, has been settled 
with getting the money. 

Mr. Silliman: Money for which the claim was filed? A. 
Yes, the money for which the claim was filed. 

Mr. Wiener: Now, I move to strike out— 

A. That was the German way to put it. 

Mr. Silliman: It is plain, plain as day. 

Mr. Wiener: It is already in evidence. 
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r. Silliman: Yes, subject to our objection; subject to 
the objection. 

Mr. Wiener: I am going to offer, subject to the same 
reservation of objection, the paper which Mr. 
176 Pfluegor lias written as Defendant's Exhibit 10-A. 

10-A is the transcription of the sentence by Mr. 
Pfluegor. 

Mr. Silliman: Eeservin.tr our objection. 

Mr. W iencr: Oil, yes, that is understood. 

( L ). Mr. PHuoger, I show vou Defendant's Exhibit “C” 
for Identification, and ask you whether that is your signa¬ 
ture ? 

(Document shown to the witness.) 

A. Ves. that is my signature. 

Mri. Wiener: I oil'd* that, being a receipt and release of 
.1. C. Ptluoger. signed and acknowledged April 23, 1921, as 
defendant's exhibit next in order. Defendant’s Exhibit 11. 

Mr. Silliman: 1 object lo it on the ground that it is in¬ 
competent, irrelevant and immaterial, and not proper cross 
examination: that it was a paper given under duress, and 
does not purport to cover the claim in controversy; and 
that ia trustee has no right to demand a release on the 
turning over of property to his beneficiary. 

Mr. Wiener: Of course, I expect that we will establish 
that it was not as trustee. 

Q. I show you now, Mr. Pfluegor, Defendant's Exhibit 
“D" for Identification, and ask you whether that is your 
signature ? 

( Document shown to witness.) 


A. That is my signature. 

Mr. Wiener: 1 offer that, being a release dated Febru¬ 
ary 16, 1922, as defendant's Exhibit next in order. That 
will be Defendant's Exhibit 12. 

Mr. Silliman: The same objection. 

(Shid document marked “Defendant's Exhibit Xo. 12.”) 

Mr. Wiener: Q. Mr. Pfluegor, what was the connection 
of J.iF. C. Hagens with the Pacific Guano & Fertilizer Com¬ 
pany? A. lie became the manager of the Pacific Guano 
& Fertilizer Company. 



.ion AXX C. PFLUEOKR VS. UNITED STATES FT Al 


147 


Q. When, approximately? A. Approximately in 1902, 
1903, or something like that. 

177 Q. And do you know how long he was connected 
in that capacity? A. 1 guess he was in that capacity 

—was it—I don’t—. I can't say exactly if it was '14, '13 or 
'10. I don't remember that exactly. 

Q. Have you any knowledge of tin* extent of competition 
which the Pacific Guano Fertilizer Company had in the 
Hawaiian Islands from, let us say, 1900 until the outbreak 
of the war with Germany? A. Competition? 

Q. Yes. A. Against whom? 

Q. How much competition did they have in their own bus¬ 
iness? A. That is to say, in the fertilizer business. A. 
There was another corporation in Honolulu, the Hawaiian 
Fertilizer Company, as far as I recollect; but if that was 
real competition, I can't tell; 1 can't say; but nevertheless 
the Pacific Guano & Fertilizer Company had a very exten¬ 
sive business, notwithstanding the competition. 

Q. Do you have any knowledge of the extent to which H. 
Hackfeld <Jc Company controlled the Pacific Guano & Fer¬ 
tilizer Company? A. Yes. As far as I recollect they had 
about 2,300 shares, something like it, in the Pacific Guano 
& Fertilizer Company; and with .1. C. Pflueger & Company 
shares and some friends, we had the control of the Pacific 
Guano & Fertilizer Company. 

Q. What was the capitalization of it? Have you testi¬ 
fied to that? A. It was $1,000,000.00. 

Q. Xo, 1 mean how many shares? How many shares? 
A. 10,000 shares. 

Q. 10,000 shares. And H. II ackfeld & Company owned 
about— A. 1 guess they owned about, as far as I recol¬ 
lect, about 2,300 shares. 

Q. Did Mr. John F. Hackfeld, either personally or 
through .J. C. Pflueger & Company own any shares in the 
company? A. In the Pacific Guano? 1 don't think so. 
Not that I know. It was II. Hackfeld & Company. 

178 Q. Xow, you testified, in connection with your tes¬ 
timony on value, that you had some experience as an 

investor. A. Yes. 

Q. Well, now, isn't it a fact, Mr. Pflueger, that within 
the past, let us say, 15 or 20 years, you have done very 


14S JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 

little investing- on your own account? A. Yes, of my own 
account. I invested for my brother. 

Q. But very little for you own account? A. Well, very 
little for my own account. 

Q. Judge Silliman asked you whether you had brought 
several suits in respect of your claim, and 1 would just 
like to have von name the litigation in which von took 
part, if you can. A. Well, that was the claim of 11. Hack- 
fold & Comnanv; the shareholders of II. Hackfeld & Com- 
pany. 

Do vou mean bv that the California suit? A. Yes, the 
California suit. 

Q. Isenberg v. Sherman ? A. Isenberg v. Sherman. 

Q. And there was a claim in the Mixed Claims Commis¬ 
sion? A. And my personal claim there, yes, also. 

Q. And tin* present suit. That is the first one you have 
brought against the Government or the Alien Property 
Custodian, isn't it? A. The Mixed Claims Commission? 

( t >. No, the present suit; the suit in which you are now 
testifying. A. Yes, yes. 

Q. Yes. A. I guess that is the first. 

Q. Mr. Pflneger, going back to the value of these stocks, 

and having in mind the value of $1,000 a share which you 

put on the stock of II. Hackfeld & Company in January, 

191Si Do vou mean bv that value the market value of the 
•> • 

stock at that time? A. The true value of the stock. 

Q. I am asking vou whether vou mean bv that the mar- 
ket value? A. A fair market value, yes. 

179 Q. Then you mean the stock could have been sold 
on the market at $1,000 per share in January, 1918? 
A. That is not the market price. This is the market value 
on the sale of the whole business. 

Q. Now, could that stock have been sold on the market 
in Honolulu in January, 1918, at $1,000 a share? A. That 
1 don't know. Just depends on whether there is a buyer; 
whether the buyer is willing to pay $1,000 or not. 

Q. Did you know of any people willing to pay $1,000 a 
share at that time for II. Hackfeld Company stock? A. 
Xo, I wasn't in Honolulu. I didn't know anything about it. 

Q. Then you price, the price of $1,000 you fixed, was fixed 
without reference to the Honolulu conditions at that time? 
A. Absolutely. 
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Q. And the same— A. Goner;'.! conditions. The intrinsic 
value of the Ilackfeld shares. 

Q. And the same is true, namely, that your value of 
$400 a share on the Pacific Guano & Fertilizer stock was 


fixed without knowledge of conditions in January, 1918, in 
Honolulu ? A. Yes. 


Q. Now, what do you mean hy “intrinsic value." Mr. 
Pflueger? A. 'Well, it means the value based on the whole 
business of 11. Ilackfeld & Company as a going concern, 
realizin'!' that there was a splendid management, very effi¬ 
cient management, large business in every respect, and 
very extensive, and very large general merchandise busi¬ 
ness. insurance business, merchandise business. 

Q. 'When you say “intrinsic value," you definitely mean, 
do you not, that that is the price at which the stock could 
have been sold at that time? A. Xo, that I don’t know. 
Xot that, no. 

Mr. 'Wiener: Q. $1,000 a share would be how much for 
the entire concern? A. For the entire concern? 

180 Q. Yes. A. Oh, let me see. I guess it would be 
about $39,000,000. 

Q. Yes. Now,—A. Something of that order. 

Q.Mr. Pflueger, in Defendant's Exhibit 8. which is your 
letter to the American Factors, dated September 5th, 1919, 
you say—I will read the whole paragraph, so it is clear: 

“It will readily be understood that we felt a great shock 
and surprise when we learned that the U. S. Property Cus¬ 
todian had taken charge of the firm of H. Ilackfeld & Co. 
Ltd. and had disposed of the whole business to the newly 
organized corporation of American Factors Limited for the 
sum of $7,500,000.—or being $150.—a share on the stock of 
the latter company, realizing to the Ilackfeld Company 
$187.50 a share. Evidently the statement of Affairs of the 
old Company of January 1, 1918 showing an amount on 
Capital and Reserve Account of about $7.900,000.—has been 
used as a basis, which however does not include any profits 
earned from January 1, 1918 until the time of sale. As the 
value of the business was at that time estimated to he about 
$10,000,000.—by those well acquainted with its affairs, it 
appears, that a proper inventory was not made and that the 
large reserves contained in the very low Book values of cor- 
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poration shares and real estate owned by the firm running 
up to over $2,000,000.—have been ignored.” 

Mr. Silliman: Xow, didn’t he sav that he wasn't sure 

that he wrote that letter: that it mav have been written bv— 

• • 

Mr. Wiener: Xo. lie said that that letter had been writ¬ 
ten, as he reeollooted it. 

Q. Today you value the business of II. Ilaekfold & Gom- 
]>any at $.’>0,000,000: and in that letter. Defendant's Ex¬ 
hibit 8, you valued it at $10,000,000. Xow, I wish you would 
tell me what factors von are taking into account todav that 

• V % 

vou did not take into account when vou wrote that 

i * * 

181 letter to the American Factors? A. At that time 
when I wrote—when that letter was written to the 
American Factors, I supposed we didn't have any—in Ger- 
manv we didn't have anv statement regarding the business 
of II. Hackfeld <k Company in those years—any records. 

Q. Well, you mention here, “Evidently the statement of 
affairs of"— 

Mr. Silliman: Wait a minute. Let him finish his answer 
first, please. 

Mr. Wiener: Will you read the question? 

Mr. Silliman: Let him answer it. He was answering 
that question that you asked him; and let him finish his an¬ 
swer. Let us have the question. Wait a minute. 

{Question read by reporter.) 

A. Those reports. Yes, that is what—that is mine— 

Mr. Wiener: Q. Those reports— 

Mr. Silliman: Wait a minute. Go ahead and finish vour 

* 

answer. 

A. And then I mentioned here regarding the statement 
of affairs, ves. I don't know how that statement was. I 
don't remember it. I don't remember it. 1 don't remember 
that. 

Mr. Wiener: Q. You say, “Evidently the statement of 
affairs of the old company of January 1, 11)18, showing an 
amount on capital and reserve account of about $7,900,- 
000.—has been used as a basis:" so that when you wrote 
that letter you had the January 1, 1918, statement before 
you, didn't you? A. It must have been. 

Q. Yes. Well, now, I am asking you what factors are 
you taking into account today to reach the $59,000,000.00 
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valuation that von did not have within vour knowledge or 

that vou did not consider in 1911) when vou wrote that 
• * 

letter ? A. Well, my knowledge at that time seems to me it 

wasn't very complete about this. The extent— 

Mr. Silliman: Wait a minute. Let him answer. 

182 A. About the extent of the business of H. Hack- 

feld & Company. I didn't—. Perhaps I didn’t take 

into consideration many different—well, other things which 

would—which would increase the value of the shares. That 

may be, though I don’t recollect that. It is a long time ago. 

Mr. Wiener: Q. Yes. Now, I want to know what ele¬ 
ments of value you did not take into account that explain 
the $29,000,000 or $30,000,000 difference in valuation; and 
I would like to know just what elements you now take into 
consideration in making up your estimate of value that you 
didn't have at that time. I want to know, in other words, 
what made the price go up $29,000,000. A. Well, perhaps 
I didn't know anything about the value of the properties 
or the estates there of II. Ilackfeld & Company, and the 
value of the stocks, investments, and all that. Maybe T 
didn't have that at that time. I couldn't figure out the 
real value. 


Q. You say here, “As the value of the business was at 
that time estimated to be about $10,000,000.—by those well 
acquainted with its affairs;” and then you go on to say that 
certain elements have been omitted which would raise the 


value. Now, I want to know what those elements were 
that were omitted which account for the $29,000,000 differ¬ 
ence between your then valuation and your now valuation. 


A. Well, I can't sav what other elements mav have been 
omitted. I can onlv answer it in the general wav. Per- 
haps my information was not complete. That is all I can 


Q. Then I will ask you what information you received 
since 1919 which now brings you to a value of $39,000,- 
000? A. I received all kinds of information when I was here 
in the United States—returned to the United States; and 1 
have spoken to different people of H. Ilackfeld & Company, 
and so and so and so on; and went a little bit deeper into 
the matter of valuation of shares, and so and so and 
183 so on. 1 think that— 
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Q. Do you recall, Mr. Pflueger, tlu* value you assigned 
to the business of II. Ilae! fold & Company in 1924, when 
you brought the California suit? A. Xo, I don’t remem¬ 
ber. 1 don't remember. 

Q. Would it refresh your recollection if it was suggested 
it was somewhere in the neighborhood of $13,000,000 or 
$15,000,000 ? 

Mr. 1 Silliman: Seventeen million—seventeen and a half. 

Mr. Wiener: $17,000,000. 

A. Well, I guess it was $17,000,000, I guess. 

Q. Well, what have you learned between the time of the 
California case, which was in 1924 and '5, and today, which 
is 1938, which has increased the value of IT. Hackfeld & 
Company in your mind, the going concern value, from $17,- 
500,000 to $3*9.000,000? A. I suppose it was taken—it was 
not taken into consideration—or I have not taken into con¬ 
sideration—due consideration that the (5 per cent basis cap¬ 
italization of the not earnings would be the proper basis for 
the valuation of the business. 

Q. So you claim in the California suit the price was on 
the basis of the (i per cent basis? A. Xo, not in the Cali¬ 
fornia suit. 

(.,)• Who suggested 6 per cent valuation to you ? A. Well, 

that was mv idea. That was mv idea. 

• » 

Q. And you have no— A. (5 per cent— 

Q. Pardon me? A. That was G per cent dividend basis 
was a verv, verv fair dividend basis. 

*7 * 

(>. But vou didn't have that idea in 1919 when vou wrote 

V » m 

Defendant's Exhibit 8, did you? A. Well, perhaps not. 
I learned a great deal more since that time. 

Q. Well, I am still trying to find out, Mr. Pflueger, just 
what you learned between 1919 and 1938 which raised the 
value of that concern from ten millions to thirty-nine mil¬ 
lions? A. Well, I can only say that perhaps I got better 
information regarding the whole business of H. Hackfeld & 
Company than I had at first. 

184 Q. That is as specific as you can be in your answer 
to that question ? Would you read the last question ? 

(Record read by reporter.) 

Mi*. Silliman: It has been answered quite often. 

A. Which question, please? 
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Mr. Wiener: To the question of what elements of value 
raised the price of that . oncern in your mind,—raised the 
value of the concern from $10,000,000 to $39,000,000? 

A. 1 suppose 1 have learned a great deal more about 
the—about the valuation of the whole business since that 
time. 


Q. Yes, Xow, I am asking you— 

Mr. Silliman: Wait a minute. lie was answering that, I 
believe. 


Mr. Wiener: I am sorry. I beg your pardon. 
Mr. Silliman: Finish your answer. 


A. I beg your pardon. 

Mr. Silliman: You were answering when vou were inter- 

rupted; and, now, you were acting as though you had more 

to sav. 

* 

A. Yes. That was the general business of the extent of 
H. Hackfeld & Company—the business of H. Hackfeld &. 
Company; what they have done for the plantations, and 
what they have done—and the extent of their insurance bus¬ 
iness and merchandise business, and also based on the— 
on the very efficient management of II. Hackfeld & Com¬ 
pany; the large earnings they had in 1917, and the prospects 
of the future years; prospective earnings in the future 
vears. That would naturally enlarge the value of H. Hack- 

* • i 

feld & Company. 

Mr. Wiener: Q. When did you learn those things'? 

A. Here in San Francisco. 


Q. At what time? A. Well, in the course of the years, 
talking with the different people. 

Q. Yes. Xow, 1 wish you would specify as clearly as 
you can remember the different elements that changed the 
valuation, the going concern valuation, of H. Hack- 
185 feld & Company in your mind from $10,000,000 in 
1919 to- $17,500,000 in 1924; and then the additional 
factors that changed the valuation of the concern, the go¬ 
ing concern value of the company in your mind to $39,000,- 
000 or $40,000,000 today ? 

Mr. Silliman: Object to the question on the ground the 
witness has already answered it in substance several times 
already. 

Mr. Wiener: The witness has not answered that ques¬ 
tion. 
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A. "Why I can’t give any answer than what I have given. 

Q. When you speak about the profits for 1917 and the 
prospects for the future, did you have in mind the feeling 
against the firm as a result of Mr. Rodiek’s conviction of 
a felony in San Francisco? 

Mr, Silliman: Object to that on the ground that it is 
stating the opinion of the examiner of what was causing 
the so-called feeling or expression of opposition to H. 
Ilackfeld & Company at that time. 

Mr? Wiener: It has been testified to pretty extensively 
throughout this record: and when 1 say ‘‘this record,” I 
mean this record plus the testimony of other stipulated wit¬ 
nesses. 

Will you read the question please, Mr. Hart ? 

(Question read by reporter.) 

Mr. Silliman: Object on the further ground that Mr. 
Rodiek was pardoned with a full, unconditional pardon; 
and it is unfair to him to state any such conclusion about 
the proceedings that were had here in California after a 
man had been given a full pardon. It is wiped out. It 
indicates that there was something in the proceedings that 
was unfair and unjust. 

Mr. Wiener: I will at this point—we might just as well 
state 1 our position on the question of Mr. Rodiek: Whether 
a pardon blots out guilt is a matter of dispute among 
lawyers. It is our position that whatever the effect of the 
pardon, I claim that pardon does not blot out his conviction; 

and that we have a right to introduce evidence as 
1SG to the conviction of Mr. Rodiek for three purposes: 

First, to show its effect on the feeling in Honolulu, 
and, therefore, on the business and prospects of the firm; 
and kecond, in order to meet the contention which vou have 
made in the Ilackfeld case, and which presumably you 
are going to insist on in these cases, that the Government 
sold out Ilackfeld & Company without any justification. I 
may say further in explanation of our position that the law 
is that a conviction may be used to impeach a witness, not¬ 
withstanding a pardon. Now, we do not propose to use the 
conviction of Mr. Rodiek to impeach him as a witness. We 
do propose to use it to show the circumstances under which 
the firm of H. Ilackfeld & Company was reorganized. 
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Will you read the question, please. 

Mr. Sillimaii: And, of eourse, we have always taken the 
other position that there was never any excitement in Hono¬ 
lulu of any consequence until after the passage of the Trad¬ 
ing with the Enemy Act, and until after Trent wrote his 
letter of application for the position, and until after he 
published his Dixie Doolittle letters, and then the conse¬ 
quent frameup under the inspiration of Trent and his asso¬ 
ciates. That is our position. 

Mr. Wiener: Is it your position that that letter led to 
Trent’s appointment? 

Mr. ISilliman: Our position is that Trent was considered 
a good Democrat, and put in for that reason. 

Mr. Wiener: By reason of that letter? 

Mr. Sillimaii: That letter assisted him to get it in—1 
don't mean that the Government—wait a minute. I am not 
intimating that Palmer had anything to do with this mat¬ 
ter in Honolulu at all. 


Mr. Wiener: Well, since you are referring to that letter 
containing the application of Trent, 1 might state here now 
that we propose to show that that letter was not the cause 
of his appointment. Mr. Hart, will you read the 
1S7 pending question ? 

Mr. Sillimaii: Mr. Rodenberg has suggested, and 
I think it is very appropriate, that it was his application 
for the appointment, lie applied for this position at that 
time. 


(Record read by reporter.) 


A. I am of the opinion that based upon the prosecution— 
upon the extension of the business of 11. llackfeld Com¬ 
pany, always increasing from year to year. 

Mr. Wiener: Now, 1 do not think that is responsive to the 
question. 

Q. Mr. Pflueger, the question is: When you spoke of the 
profits for 1917 and the prospects for the future—A. Yes. 

Q. (Continuing)—did you have the Rodiek conviction in 
mind? A. Xo. 


Q. Oh, yes. In your bill of complaint you state that the— 
that you place a figure on the llackfeld stock of $810.00, and 
today you say it is worth $1,000: and I ask you what fac¬ 
tors have interposed between October of last year and to- 
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day which have raised the value of Ilackfeld & Company 
stock bv $190.00 a share? A. 1 thought it over. 

Q. Now, what talks have you had on the value between 
last October and today that led you to raise the value by 
$190.00? A. I think that is the proper valuation of the 
Ilackfeld firm; the market value should be based on the 6 
per cent capitalization of net earnings. 

Q. Yes. Xow, when you—. Let me put it this way: 
What earnings did you capitalize, and at what rate did you 
capitalize them to reach the value of $810.00 a share which 
you assign to the Ilackfeld stock in your bill of complaint? 
A. Oh, that I don't know. That I don’t remember. 

Q. And I will ask the same question on earnings: What 
rate of capitalization do you use to arrive at the value of 
$1,000 a share? A. On the net earnings of $2,- 
188 400,000. 

Q. Capitalized at— A. Capitalized at 6 per cent. 

Q. That is, for $1,000 a share? A. Yes, that is $1,000 a 
share. 


Q. Xow, when you were arriving at the $810. a share, 

did you use a different figure for net earnings, or did you 

use a different rate of capitalization? A. That 1 don't 

recollect at present, because I have to figure it. 

Q. I will now ask you about the Pacific Guano & Fertilizer 

Company: The evidence shows that you valued those 

fairlv low in 1922, but that vou weren't able to break that 
* • 

down. A. Xo, in 1922 I was not—I haven't that informa¬ 


tion of the business of the Pacific Guano & Fertilizer Com¬ 


pany. 

Q. Well, I wish you would do this overnight. Judge Silli- 
man says he is going continue it until tomorrow; and I 
wish you would take along a copy of Defendant's Fxliibit 
6, and see if you can break down the aggregate amounts 
stated there as to the value of your property, and see if you 
can break them down and distribute it as between Hack- 


1eld stock and the Guano stock. Xow, my present question 


You valued the stock of the Pacific Guano & Fertilizer 


Company stock in 1929 at $250.00; in 1937, in your bill of 
complaint, you valued it at $350.00, and today at $400.00; 
and I would like to ask again what elements of value did 
you consider between 1929 and 1937 which raised the value 
$100.00 a share: and what additional elements of value did 
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you consider between last October and todav which raises 

% 

it another $50.00 a share? A. 1 thought it over. I thought 
it over. I thought it over. I considered that that was the 
value at that time, that it was too low; that should be raised, 
based on the extent—on the extension of the business, et 
cetera, et cetera; and, of course, at that time I didn’t take 
due notice of it. 

1S9 Q. In 1929, when you filed your claim with the 
Mixed Claims Commission, the trial and the hearings 
on the California cases were over, weren’t thev ? A. Why— 
Mr. Wiener: I think that is conceded. 

Mr. Silliman: Oh, yes. 

Mr. Wiener: Q. And that case brought out a great deal 
of information, did it not, about the value of the business 
of all of the Hackfeld subsidiaries? A. Oh, yes, a great 
deal. 


Q. What facts about the business of the Pacific Guano & 
Fertilizer Company did you learn after 1929 and before 
1937, and then what additional facts did you learn between 
1937 and 1938? A. I couldn’t answer that. I thought it 
over, the whole conditions, the whole business of Pacific 
Guano & Fertilizer Company; that the figure which had 
been established the previous time couldn't be—couldn’t 
be quite correct, according to the extension of the Pacific 
Guano & Fertilizer Company business, and so 1 arrived at 
new figures. 

Q. Well, 1 will ask this question: In the value which you 
place on Pacific Guano & Fertilizer Company's stock, to 
what extent does it depend on your discovery of new facts, 
and to what extent does it depend on your adoption of dif¬ 
ferent theories of valuation as distinguished from facts? 
A. Well, regarding the Pacific Guano & Fertilizer Company, 
I also tried to figure out the valuation on the (j per cent 
basis; and at the present time I can’t carry that—what 
figures I arrived at. I haven’t got the figures with me. 

Q. Well, is the answer that you used a different percent¬ 
age basis for capitalization of earnings? A. No, 1 don't 
think so. 

Q. That is, you used the same capitalization of earnings? 
A. About the same. 

Q. 6 per cent in 1929? A. Yes—. Oh, 1929. No, I don’t 
think so. I can’t tell. I can't explain that. 
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190 Mr. Silliman: Wait a minute. Let him finish. Let 
him finish his answer. 

A. I can't explain at the present time. You mean of how 
I arrived at that figure at that time? 

Mr. 1 Wiener: Q. Well, what 1 have in mind is this: Is 
the higher valuation at which you now arrive due to new 
facts—that is, new facts regarding the business of the 
company, or is it due to a new or different rate of capitali¬ 
zation? A. Xo, 1 think getting a better idea of the valua¬ 
tion of the Pacific Guano & Fertilizer. 

Q. Xow, turning back again to 11. Ilackfeld & Company: 
Is the increase in your valuation there* accounted for by 
new theories of valuation or new rates of capitalization? 
A. Xo. 

Q. Or new facts? A. Believing—. On the capitaliza¬ 
tion. 

Q. A new rate of capitalization. A. Xew rate of capitali¬ 
zation. 


Tuesday, May 3rd, 1938, 10 o’clock A. M. 


Q. Mr. Pfiueger, did you have an opportunity overnight 
to examine Defendant's Exhibit 6, which was your petition 
before the Mixed Claims Commission in 1922? A. Xo. 

Q. Have you considered further the conversion of the 
shares of Pacific Guano & Fertilizer Company and of the 
common shares of 11. Ilackfeld & Company, so that you are 
able how to state more in detail as to the facts you learned 
subsequent to 1919 that resulted in your placing a higher 
value on the shares of those companies? A. In 1919, I 
did not have all the knowledge regarding the value of IT. 
Ilackfeld & Company business—everything that was con¬ 
nected with it. I did not realize at that time the—as far 
as I recollect, the value of .all the investments, and so— 
and learned many new details later on when I was here 
1 in San Francisco: and among them, the $500,000 
191 earned commissions from the sugar plantations. 

That would of course, greatly add to the net income— 
net profits of 11. Ilackfeld & Company, Ltd. The whole 
business of II. Ilackfeld & Company in the course of years 
had a verv, verv broad basis. Thev did a tremondous busi- 
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ness in merchandise; made a large business of the sugar 
plantations; made a large insurance business. 

Q. Did you know—. Have you finished? A. Pardon me? 

Q. Have you finished? A. Well, not quite. 

Q. Pardon me. A. Well, all these facts; and the high 
standing of II. Ilackfeld & Company—of the business of 
H. Ilackfeld Company, the high, reputation—the high 
reputation that they had, esteem all over the United States, 
and the whole United States, the great financial—strong 
financial basis of II. Ilackfeld & Company, and the high 
efficiency of the management. 1 think gave me good reason 
to expect a further extension of the business in the future— 
that means after 1917, and—years after 1917. The earn¬ 
ings had always been increasing since the beginning of— 
since the start of that business; they had always paid divi¬ 
dends all the years, and very, very good dividends, too; 
so for 1917, taking everything into consideration and all the 
net earnings of H. Ilackfeld & Company, I based the value 
of the shares at the capitalization at G per cent on the net 
earnings in 1917, and there were $1,899,000, not including 
the four hundred—$500,000 commissions that Ilackfeld & 
Company earned from the sugar plantations. 

Mr. Wiener: Q. Xow, Mr. PMueger, which one or ones of 
those factors you have mentioned were you in ignorance of 
in 1919? A. Well, the value of the investment of H. Ilack¬ 
feld & Company, and the value of the property, real estate, 
and so and so: and also the amount of the net earnings and 
the net profits: the $500,000 earned commissions from the 
sugar plantations. 

Mr. Wiener: ( t ). And which ones of those factors that you 
mentioned were you in ignorance of in 1924 and 1925 
192 when you brought suit alleging that the value of II. 

Hackfeld & Company was seventeen and a half mil¬ 
lion dollars? A. I didn’t know anything as far as I recol¬ 
lect of the $500,000 commissions from the sugar planta¬ 
tions. 

Q. Is it your view that the sugar plantation earnings were 
not included—that is, those $500,000 earnings that you 
speak of—were not included in the earnings of II. Ilack¬ 
feld & Company? A. I don't think so. 

Q. And now just one further question along this line: 
What factors making up the value of II. Hackfeld »$: Com- 
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pailv were you in ignorance of in October, 1937, when you 
swore to the bill of complaint in this case? A. I overlooked 
just this one item: The earnings of II. Ilackfeld Com¬ 
pany,'these commissions—sugar commissions. I didn’t pay 
any—1 didn’t pay very—too much attention to that; to 
know that. 

Q. And so that it was those extra sugar commissions or 
earnings that raised the value of II. Ilackfeld & Company’s 
stock in your opinion from $810.00 a share to $1,000 a 
shard? A. Considerable, yes; also including—I don’t recol¬ 
lect all the figures: and I think also the amount that has 
been 'paid as bonuses, and so and so, to the employees of 
H. Ilackfeld & Company. 

Q. When you placed a value of $1,000 on the Ilackfeld 
shares, do you consider the so-called bonuses or tantiemes 
as earnings? A. As earnings, yes. 

Q. Just to keep the record straight, is your opinion of the 

value of II. Ilackfeld Company’s stock today as of 1918 

the same as it was vesterdav? A. As vesterdav? 

• • • » 

Q. Yes. A. Beginning with 1919—up t° 1918, I mean. 

Q. T am speaking of the value of IT. Ilackfeld & Company 
stock as of January, 1918. A. 1918. 

Q. And I want to know whether your opinion of 

193 1 that value is the same todav as it was vesterdav? 

• * * 

A. Yes. 

Q. When you were in business as ,T. C. Pflueger & Com¬ 
pany, you received commissions, did you not, on the busi- 
ness'which you did for II. Ilackfeld & Company? A. Yes. 

Q. And will you state approximately the amount of those 

commissions received during the last few vears? You can 

* • 

pretty much—A. I can’t recollect it. 

Q. (Continuing)—approximate it? A. It is impossible. 
I suppose it is a large amount: but I cannot tell any figure 
without having a—seeing the books, or any kind of a state¬ 
ment. 

Q. Did you also get commissions for purchases on account 
of tlie Pacific Guano Fertilizer Company? A. Yes, sure, 
sure. 

Q. Can you say anything as to the amount of those com¬ 
missions? A. Not at the present time. I have got a state¬ 
ment at home about the business we had from the Pacific 


JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


161 


Guano & Fertilizer Coni])any for quite a number of years; 
but at the present time I can't recollect it clear. 

Q. Will vou state* as clearlv as von can remember from 
what various sources you a^ an individual and J. ('. Pfiue- 
ger & Company as a firm derived profit in 1913, 1914. 1915 
and 1916? What were the sources? A. Sources? 


Q. Sources, and not amounts:’ A. Yes. Dividends. 

Mr. Silliman: I object—A. What? 

Mr. Silliman: ((’outinning)— as incompetent, irrelevant 
and immaterial, and not proper cross examination. 

Mr. Wiener: Do you want an objection to the whole line? 

Mr. Silliman: Yes, thank you. 

Mr. Wiener: Q. Will you go on and state the sources from 
which— A. Dividends on the—on my Hackfehl shares; divi¬ 
dends on the Pacific Guano & Fertilizer shares; commis¬ 
sions on all shipments we have—on the goods we 


have made for the Pacific Guano <5c Fertilizer Com¬ 


pany; commissions on all kinds of shipments and 
goods to H. Hackfeld & Company. 

Q. Now— A. And then, I guess, also commissions on 
insurance. I guess those are the main ones. 

Q. To what extent were those commissions derived from 
purchases and sales in Germany or elsewhere in Europe? 

Mr. Silliman: Object to that. You have given me an 
objection to the whole line? 

Mr. Wiener: Yes. 


Q. To what extent were those commissions derived from 
purchases and sales in Germany? A. You mean the 
amount ? 


Q. Xo, the proportion. What proportion. Will you say 


most of the commissions were from sales in Germanv? A. 


Oh, most on commissions and also on sales we received on 
the Hawaiian goods. 

(.<>. What I had in mind, when you made these purchases— 
A. Yes. 

Q. You did more purchasing than selling? A. Yes, did 
more purchasing than selling. 

Q. Were most of those purchases consummated in Ger¬ 
many, in Europe? A. In Germany, and in England. 

Q. Were there any purchases in the United States on 
which you or J. C. Pfiueger <Jc Company received commis¬ 
sions? A. In what years? 1917? 
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Q. 1913, 1914, 1915 and 1916. A. 1913, 1914, ’13 and ’16. 
Purchases for IT. I lackfold & Company. 

Q. Any pun-liases that the (inn made—that is, J. C. Pflue- 
ger & Company made; A. Oh, we made purchases of pine- 
apple, Hawaiian ]>ineapple before the war and after the 
war—I don't recollect. 

195 O. I just want to find out what per cent or what pro¬ 
portion of the pun-liases and sales made by J. 0. 
Pflueger <.V: Company wen* purchases or sales made in Ger¬ 
many or England ! A. Well, surely the largest proportion 
—the largest proportion, of course, was in Germany and 
Europe; in Germany and England. 

Q. Yes. Now, did von file United States income tax re¬ 
turns for the years 1913. 1914, 1915 or 1916? 

Mr. Silliman: Object to that. 

A. That was done in Honolulu. 

Mr. Wiener: Q. Did you have an agent there? A. H. 
Ilackfeld & Company did it. 

Q. Filed the return for you? A. Yes. 

Q. And they were authorized to do so? A. Yes. 

Q. Do vou recall whether those returns were filed bv II. 
Ilackfeld & Company or its officers on your behalf as an 
American citizen or a non-resident alien? A. I suppose 
as an American citizen. 

QL Have you any independent recollection? A. Xo. 

Q. Do you know any of the details of those returns. 
A. Xo. 


Q. Do you know whether H. Ilackfeld «Jc Company as your 
agent ever made an income tax return reporting your Ger¬ 
man and other non-American income? A. I don’t think 
they did. I was not living in Honolulu, you know; I was 
living in Germany. In Germany, I had to report my Ger¬ 
man income and American income. 

Q. And then II. Ilackfeld & Company did not report your 
German income—your non-American income? A. Xo. 

Q. Turning again to Defendant's Exhibit 6, your petition 
before the Mixed Claims Commission in 1922, in which you 
state the aggregate value of your seized property: I would 
like to know whether von included in that aggregate the 
preferred stock of II. Ilackfeld & Company and those 
shares in the Pacific Club? A. That I don't recollect. 
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196 Q. Do you think they might have been include? A. 
They might have been included; but 1 don't recollect. 


Redireef Evaut inafion 

Mr. Silliman: Q. Mr. Pfhieger, vou were shown on vour 
cross examination what purports to be a copy of a letter to 
the Spanish Embassy dated July 21, 1919, Defendant's Ex¬ 
hibit 2, in which there is a reference to your having taken 
an oath of allegiance as an Hawaiian citizen to the Republic 
of Hawaii in the year 1896. Did you take such an oath? 
A. Yes. 

Q. T show you an original letter of the Department of 
Foreign Affairs of the Republic of Hawaii, dated Honolulu, 
October 14, 1896, addressed to H. F. Glade, (’barge *d’Af¬ 
faires for Hawaii, Bremen, Germany, reading: “Sir"— 

Mr. Wiener: Pardon me. Are you going to introduce 
that as an exhibit ? 

Mr. Silliman: Yes. 

Mr. Wiener: Put it in. 1 was wondering whv vou didn't 
put it in on your direct. 

Mr. Silliman: I didn't have it. 

“I am directed by the Minister of Foreign Affairs to 
acknowledge the receipt of the oath of Mr. J. (’. Pfhieger 
to support the Constitution and laws of the Republic of 
Hawaii, subscribed and sworn to before you as Hawaiian 
Charge ’d'Affairs and Consul General for Germany. The 
oath will be duly filed in the archives of the Government. 

“I have the honor to be, Sir, 

“Your obedient servant, 

“GEORGE 0. POTTER, 
Secretary.” 

I will ask you if you were given that paper by Consul 
Glade at or about its date? A. Yes, it was given to me. 

Mr. Silliman: 1 offer it as our next exhibit. 

(Said letter marked Pfhieger Plaintiff's Exhibit Xo. 19.") 

197 Mr. Silliman: Q. Before whom did you take the 
oath of allegiance to Hawaii? A. Before the Consul 
General, II. F. Glade. 


164 JOHANN C. PFLUEGER VS. UNITED STATES ET Al 


Mr. Wiener: Xo objection to Pflueger Exhibit 10, sub¬ 
ject to verification in the archives. 

Mr. Silliman: Q. I call vour attention to Defendant’s 
Exhibit 5, tin* advertisement in the Bremer Xachriehten of 
some charitable committee. A. Yes. 

Q. Or persons forming an alleged committee: and will 
ask you if you had any part in the preparation or wording 
of that advertisement ? A. Xo. 

Q. Have you any recollection of having seen it at or prior 
to its publication? A. 1 do not. 

Q. Have you any recollection of having signed the ad¬ 
vertisement? A. 1 have no recollection whatever. 

Q. Do you remember having done anything as a member 
of either committee mentioned in Exhibits 4 and ">? A. 


That is just the same thing. 

Q. Do you remember doing anything as a member of 
either of those committees? A. Oh, no: oh, no; no, no; I 
didn't do anvthing. 

Q. Xow, to make the matter a little clearer, please state 

in vOur own wav what time vou made the first movement 
• * * 

or took the first steps to leave (iermany for the United 


States? A. That was after the declaration of war between 


the United States and Germany. 


Q. How long after, if you remember? A. Well, that 1 
don't remember how long. As far as recollect, it took 
some time, because it was not made public what nation or 
who was representing the I’nited States of America. As 
far as I recollect, there was some talk about Sweden or The 
Netherlands or Spain: but finally Spain was then repre¬ 
senting the interests of the I’nited States. That is as far as 
my recollection goes. And llien I went to the Span- 
15>S ish Consul, and was applying for a passport, an 
emergency passport to return to the United States; 
and that, I guess, was sometime the end of May, or some¬ 
thing like it; June. I don't remember dates exactlv. It 
is too long ago. It is a long time ago. 

Q. Xow, it was in 1917? A. It was in 1917, yes, soon after 
the declaration of war. 

Mr. Silliman: Addressing counsel for the defendant, vou 
permitted us to make the objection to that letter after we 
had an opportunity to translate it. 

Mr. Wiener: Yes, that was the understanding. 
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Mr. Sillimau: Object to it as incompetent, irrelevant ami 
not proper cross examination, and immaterial. 

Q. When you wrote the letter to Mr. Hagens on Febru¬ 
ary 25, l‘)22, Defendant's Hxhibil 10, about your “remain¬ 
ing claim," you had in mind— 

Mr. Wiener: Now, just a moment. 

Mr. Sillimau: Q. (Continuing) —what claim? 

Mr. Wiener: I am going to object to that as leading and 

cross examining vour own witness. 

* * • 

A. Regarding the remaining claim—that was the second 
claim—that was regarding the proceeds of the Pacific 
Guano & Fertilizer Company, the sale of the proceeds of 
the Pacific Guano <ic Fertilizer Company; only referring 
to the settlement of that claim. That is all. Getting the 
money. 

Mr. Sillimau: Q. The paying over to you of the money 
by the Government? A. Yes, paying the money over to 
me by the Government. 

Mr. Wiener: May I have an objection to this whole line 
as cross examination of your own witness? 

Mr. Sillimau: Yes, vou maw 

/ • • 

Q. Were the releases that have been produced here by 

the defendant (Defendant's Kxhibits 11 and 12) given by 

vou freelv and voluntarilv? 

• • * 

195) Mr. Wiener: I wish to object to that as a conclu¬ 

sion. You can just bring out the circumstances. 

A. What was the question? 

(Question read by reporter.) 

The Witness: A. Xo. 

Mr. Sillimau: Q. State what protest you made before 
signing the releases? A. Well, 1 stated that I—in my 
opinion, I didn't get the full value of the shares sold: and 
T should have the right to protest further on my interest. 

Mr. Wiener: 1 shall have to move—. Are you finished? 
1 am sorry. 

A. Yes. 

Mr. Wiener: 1 shall have to move to strike that out as 
attempting to vary the terms of a written instrument by 
parol. 

Mr. Sillimau: Q. Whv did vou sign the releases? A. 
That is— 
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Mr. Wiener: That is objected to. 

AJ (Continuing) —under duress, because 1 wanted to 
get the money. 

Mr. Silliman: Q. I show you a certified photostat copy 
of a letter addressed by "Richard II. Trent to the Alien 
Property Custodian dated February -1, 1921, requesting 
the Custodian to insist on a full release from you before 
returning the property which the Attorney General had 
ordered returned to you, although your attorneys were 
asking that it cover only the part of the property actually 
delivered to you: and will ask you if that is one of the 
papers your attorneys subsequently obtained for you from 
the Custodian.’ 


(Document shown to witness.) 


A. \ cs. 

Mr. Silliman: I offer it in evidence as our next exhibit. 
Mr. Wiener: Object to it as incompetent and irrelevant 
for any purpose. 


200 (Said document marked 
liibit Xo. 20.") 


Pfiueger Plaintiff’s Ex- 


Mr. Silliman: O. Did you receive anything more than 
the actual proceeds from the custody of the Treasurer and 
the Alien Property Custodian when you signed the release.’ 
A. Anything more in excess’ 

Q. Anvthing in addition- Did vou receive anvthing more 
than your own property? A. Anything more than my own 
property.’ Xo. 

( t ). Just returned your property to you in that trust.’ A. 
Yes, just my property. 

Q. You have mentioned 6 per cent as a proper basis of 
valuation for the H. llackfeld shares. Xow, state the 
grounds and reasons for your using the rate of 6 per cent. 
A. 6 per cent, yes. By a court decision in Hawaii, the 
Hawaii—the II. Hackfold shares were considered admis¬ 
sible to a trustee's investment; and now compared with 
high-class bonds, which I suppose were also admissible for 
trustee's investment, as, for instance, the 6 per cent sugar 
bonds of the Oahu Sugar Company, I came to the convic¬ 
tion that 6 per cent—capitalization on the basis of 6 per 
cent was very, very fair basis; and aiso the 6 per cent divi¬ 
dend basis would also be a verv, verv fair one. 

• 7 ft 
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Mr. Wiener: I reserve the right to move to strike the 
last answer. 

Mr. Silliman: How many American companies have you 
studied carefully as to their eaminus and setup and so 
forth and then made investments in after such investiga¬ 
tion during the past ten years? A. About do, 40, in diffei'- 
ent companies; American companies. 

O. To what extent lias that affected your valuation? A. 
My valuation—what effect? That the 6 per cent dividend 
basis was a verv, verv fair one. 

Q. What do vou mean bv “verv, verv fair one''? You 
keep using that expression all the time. A. Well, it 
201 means paying a high rate as a dividend basis, (i per 
cent. 

Q. You mean 6 per cent was a high relative rate? A. 
Yes, high relative rate. 

Q. Now, you say you had in mind $1,800,000 as the earn¬ 
ings in 15)1*7, and $2,400,000 in 15>18; and you said that 
$500,000 represented agency commissions? A. Yes, agency 
commissions. 

Q. Didn't you recollect that— 

Mr. Wiener: Just a minute. I want to object to this 
leading of the witness. He is vour witness, and since vou 
are trving to rehabilitate him on redirect, vou cannot lead 
him: and it is not on an affirmative issue. 

Mr. Silliman: Q. Didn't you have in mind the surpluses 
of the plantation companies? 

Mr. Wiener: Objected to as leading. 

A. Well, the commissions of llackfeld & Company earned 
in the plantation, as far as I recollect. 

Mr. Silliman: Q. Well, anyway, there was an additional 
item of $500,000? A. Yes. 

Q. (Continuing) —that you had also learned about? A. 
Yes, that 1 learned about. 

Q. Between the time when you tiled your petition in the 
case— A. Y”es. 

Q. (Continuing) —and the time that you testified yes- 

terdav and todav? A. Yes. 

» * 

Mr. Wiener: Objected to as leading; and ask that the 
answers be stricken. 

Mr. Silliman: Q. In your estimate of value, in tiling the 
claim with the Mixed Claims Commission in 1922 in New 
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York, did you include* any valuation as the capitalization 
of the agency commissions received by II. I lackfold & Com¬ 
pany? 

202 Mr. Wiener: Object to that because he just testi- 
fied several times that lie couldn’t recollect what he 
included or what he did not include. 

The Witness: A. Xo. 

Mr. Silliman: ( t ). Did you include the capitalization of 
the profits of the merchandising department? A. Xo. 

(,). Did you— A. I did not know anything about it. 

( t ). Did you include any of those items in any valuation 
you may have expressed while you were still in Germany. 
A. Xo. 

Mr. Silliman: That is all. 


Recross Examination 

Mr. Wiener: Q. Mr. Pflueger, in regard to those two 
committees on which you served, you let those people use 
your name, didn’t you? A. Well, I guess so, as far as my 
recollection is, yes, 1 never— 

Q. And you never made any protest to them about it ? 
A. Xo, no, never as far as I recollect. It was there for a 
good purpose; good charities and so forth. 

Q. Regarding now that letter that you sent to the Span¬ 
ish Ambassador? A. Yes. 

Q. Which is Defendant’s Exhibit Xo. 2, and concerning 
which vou testitied that vou stated nothing about anv at- 
tempts to leave in 1D17: It is a fact, is it, that you sent a 
copy of that letter to Mr. Hotchkiss when you retained him, 
didn’t vou? A. Mavbe. 

• V 

Q. Yes. Xow, I show you another part of Exhibit 7, and 
with reference to this signature there: (’an you recognize 
that ? A. It seems to be my signature. 

Q. Yes. A. Seems to be. 

Q. Xow, you did not tell Mr. Hotchkiss, did you, any¬ 
thing about attempts to get out in 11)17? A. I don’t recol¬ 
lect it. 

203 Mr. Wiener: 1 offer this— 

A. I guess when he was—. I don’t know when he 
was in Germany sometime. 
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Mi-. ’Wiener: Q. Well, the letter is dated October, 1919; 
and I will ask vou whether in that letter vou said anything 
to him— A. Xo. 

Q. (Continuing) —about leaving in 1917 - A. I don't 
remember that. 

Mr. Wiener: Then I offer— 

A. T don't recollect the letter. 

Mr. "Wiener: I offer this in evidence. 

Mr. Silliman: The same objection. 

Mr. Wiener: That will be Defendant's Exhibit 14. 

Mr. Silliman: Object to it on the ground it is a privi¬ 
leged communication from attorney to client. 

Mr. Wiener: It has been broadcast on the record, so 
your attorney and client privilege has been waived as far 
as that letter is concerned. We got it out of the tiles of 
tin* Mixed Claims Commission. 

Mr. Silliman: I object to it on the ground it is incompe¬ 
tent, irrelevant and immaterial, and not proper cross ex¬ 
amination. 

Mr. Silliman: I will make just a general objection, in¬ 
competent, irrelevant and immaterial, and not proper cross 
examination. 

Mr. Wiener: I offer this as an admission against the 
witness. 

(Said letter marked Defendant's Exhibit Xo. 14.) 

Mr. Wiener: Q. Mr. Pflueger, there is nothing in that 
letter, is there, to Mr. Hotchkiss, or its enclosure which 
says you tried to leave before the spring of 1918, is there: 

(Document shown to witness.) 

Mr. Silliman: The same objection. 

A. Xo, there is nothing mentioned in there. 

Mr. Wiener: Q. Xow, Mr. Pflueger, you said that you 
executed these releases, Defendant's Exhibits 11 and 12 
under duress? A. Yes. 

204 Q. Did anyone physically hold a club over you? 

Mr. Silliman: Object to that as incompetent, ir¬ 
relevant and not proper cross examination. 

A. All the negotiations at Washington went on through 
the hands of Mr. Hotchkiss, who was my attorney. 

Mr. Wiener: Q. That isn’t my question. You say that 
you executed these releases under duress? A. Yes. 
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Q. And I want to find out wliat kind of duress was used. 
Did anyone offer you physical violence? A. Physical vio¬ 
lence ? 

Q. Yes. A. Beating up or licking? 

Q. Yes. A. Xo, not that 1 know of. 

Q. Ditl anvone threaten vou with firearms? A. Xo. 

Q. And when you executed Defendant's Exhibit 11 and 
acknowledged it before Mr. Titus, a Xotarv Public— A. 
Yes. 

Q. (Continuing)—did you say to him, “Oh, T am just 
signing- this because they are—I am under duress"? A. 
Xo, I don't think so. I just—. 1 don't recollect it. 

Q. Well, the same answer would be true as to Defen¬ 
dant's Exhibit 12? A. Yes. 

Q. Before Miss or Mrs. Hillman—what is it. Miss or 
Mrs.? 

Mr. Silliman: That is Miss Hillman in the A. P. tVs 
office. 

A. I don't think T said anything. What was said was 
said before. 

Mr. Wiener: So when vou said duress, all vou meant 

m 7 m 

was vou thought vou weren't getting enough monev for 
your claim? 

A. I wasn't getting the money—they wouldn't pay me 
the money unless I signed the release as it was. 

Q. And that is your idea of duress? A. Yes, that is my 
idea of duress. 

Mr. Wiener: That is all the questions I have. 


205 Redirect Examination 


Mr. Silliman: Just one question: 

Q: After we entered the war, did you transact any busi¬ 
ness in Germany? A. Mv firm ever transact business in 


Germany ? 

QL Your firm? A. My firm, J. C. Pflueger? 

Q. After we entered the war? A. Xo, there was no 
business in Germany. Oh, I see. I thought the end of the 
war. Oh, during the war. Xo, it was impossible. 

Mr. Silliman: That is all. 
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7 ?across Examination 

Mr. Wiener: Q. Wait a minute. Your firm is still func¬ 
tioning, isn’t it? You testified—A. Yes. 

Q. (Continuing)—that your firm is still functioning? 
A. \ es. 

Q. Didn't C. Pflueger as a firm transact business dur¬ 
ing the war? A. Xo, there was no business at all during 
the war. 

Q. You didn't close up shop? You still went to the office? 
A. Well, of course, we had to keep our booking, you know— 
the bookkeeping, and so and so and so on, surely. 

Mr. Wiener: That is all. 

Mr. Silliman: That is all. 

The Witness: We expected letters from Honolulu every 
day; and it may be letters came through. 

Redirect Examination 

Mr. Silliman: Q. Were there any letters coming through 
from Honolulu after we entered the war? A. After we 
entered the war? 

Q. Yes. A. Yes. 

Q. After America entered the war, did you get 
206 further letters from Honolulu? A. 1 don't think so. 

That was impossible. 

Mr. Silliman: All right. 

(Thursday, June 9th, 1938, 11:45 A. M.) 

Recross Exam motion 

Mr. Wiener: Mr. Pflueger is recalled. 

Q. Mr. Pflueger, when we were here last month you tes¬ 
tified in this case in response to my questions, and reading 
from page 128: 

”Q. And the present suit. That is the first one you have 
brought against the Government or the Alien Property Cus¬ 
todian, isn't it? A. The Mixed Claims Commission? 

“Q. Xo, the present suit: the suit in which you are now 
testifying. A. Yes, yes. 

“Q. Yes. A. I guess that is the first.” 

Xow, look at that again, and 1 will ask you whether that 
statement that the present suit in the District of Columbia 
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is the* first one that vou have brought against the Alien 
Property Custodian is correct, or whether you wish to mod¬ 
ify it in anv wav? 

• • * 

A. 1 think I have to modify it. 

Q.'Will you do so, please? A. I think I have made a 
mistake at that time. I didn’t understand the question 
correctly. 

Mr. Wiener: Q. I mean, Mr. Pflueger, excluding the 
California suit, about which there is a considerable differ¬ 
ence of opinion, excluding the California suit, is the present 
suit which von are bringing, and in which vou are now tes- 

• ' ‘ ■ • 9 

tifying, the first suit you have brought against the Alien 
Property Custodian? What is your answer, Mi-. Pflueger? 

Q. Did you bring another suit? Is this the first suit you 
brought against the Alien Property Custodian? A. I am 
getting a little mixed up as to the Alien Property Custo¬ 
dian. 

Mr. Wiener: I think you can answer that “Yes” 
207 or “Xo,” or “I don’t remember.” A. Well, I don’t 
remember. 


(2- I show you Defendants, Exhibit “11” for Identifica¬ 
tion, and ask you whose signature appears on the photo¬ 
static pages of that exhibit. A. Yes, that is my signature. 

Qi And also on page 10, is that your signature? A. Yes. 

Mr. Wiener: I now offer in evidence as Defendants’ 
Exhibit MO this Defendants' Exhibit “II” for Identification, 
being a certified copy of the bill of complaint filed in the 
United States District Court for the Territory of Hawaii, 
in the suit entitled “.T. C. Pflueger and J. C. Pflueger, as 
sole surviving partner of J. C. Pflueger & Co., a copartner¬ 
ship, Complainants, versus Richard H. Trent, et als,” 
which is numbered Equity Xo. M16 in the files of that Court; 
and I offer that in evidence as an admission. 


(Thereupon Mr. Wiener handed Defendants’ Exhibit Xo. 
MO to Mr. Sillimau.) 

Mr. Sillimau: I object to it as incompetent, irrelevant 
and immaterial. 

Mr. Wiener: I now offer as Defendants’ Exhibit 40 a 
certified copy of the docket entries in that proceeding 
Equity Xo. Mlf> in the United States District Court for the 
Territory of Hawaii, which shows, among other things, 
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that the United States Attorney appeared and filed a mo¬ 
tion to dismiss, and that the case was dismissed without 
prejudice in March, 1930. 

Mr. Silliman: The same objection, on the ground it is 
incompetent, irrelevant and immaterial. 

Mr. "Wiener: I will now offer in evidence as Defendants’ 
Exhibit 41 a certificate of the Clerk of the United States 
District Court for the Territory of Hawaii which has ref¬ 
erence to the appearances on behalf of Howard Suther¬ 
land, Alien Property Custodian, who was a respondent in 
that case Equity Xo. 316. 

Mr. Silliman: The same objection. 

208 Mr. "Wiener: May I have them marked Defen¬ 
dants' Exhibit 39, 40 and 41, Mr. Hart ! 

(Said documents marked Defendants’ Exhibits 39, 40 
and 41 respectively.) 

Mr. Wiener: Q. This bill of complaint, Mr. Pllueger, 
was filed on June 28th, 1928. What in your opinion at that 
time was the fair value of your shares in the Pacific Guano 
& Fertilizer Company? A. At that time? 

Mr. Wiener: Xo. 1 had better rephrase that question. 

Q. What was your opinion at the time this bill of com¬ 
plaint was filed—that is to say, on June 28th, 1928, of the 
value of the shares of the Pacific Guano & Fertilizer Com¬ 
pany as of January, 1918, when they were seized? A. I 
really don't recollect what I said at that time—that I don't 
recollect. 

Q. Xow, Mr. Pfhieger, directing your attention to De¬ 
fendants’ Exhibit 6 in this case, which is a copy of your 
petition before the Mixed Claims Commission, which you 
filed in 1922, and to identify it further in your mind, this is 
the one by Mr. Hotchkiss, of Davies, Auerbach & Cornell, 
filed in your behalf. In that petition you state that the 
value of the properties seized by the Alien Property Cus¬ 
todian was $746,36S.92. It appears elsewhere in the record 
that your seized property consisted of 1629 shares of Pa¬ 
cific Guano & Fertilizer Company stock, of 1246 shares of 
the common stock of H. Hackfeld & Company, Ltd., and 500 
shares of the preferred stock of II. Hackfeld & Company, 
Ltd. A. Yes. 
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Q. And there was also seized some shares in the Pacific 
Club,' which, however, had no value. Xow, 1 will ask you 
the question which I asked you before, and which I don’t 
believe you have answered: How did you apportion that 
value of seven hundred forty-six thousand odd dollars at 
the time this petition was filed—that is, in 1922—among: 

your Pacific Guano & Fertilizer Company stock, 
209 your Hackfeld v'v: Company common slock and your 
Hackfold preferred stock? A. That I don’t re¬ 
collect. That was made up by Mr. Hotchkiss. I have no 
recollection how I reached that amount. As far as I re¬ 
member. it was talked over with Mr. Hotchkiss, and I guess 
he advised me to do this and advised me to do that; other¬ 
wise 1 have no recollection; I can't say. 

Q. Would you be willing, Mr. Pflueger, to have Mr. 
Hotchkiss testify to the communications you made to him? 
A. Sure. 


Redirect Examination 

Mr. Silliman: 1 have a few questions that 1 would like 
to ask: 

Q. Mr. Pflueger, you have been asked some questions by 
Mr. Wiener showing different valuations made bv vou at 
various times of the capital stock of H. Hackfeld & Com¬ 
pany, Ltd. Will you now state what in your opinion was 
the value per share of that stock in January, 1918? A. In 
January, 1918.’ 

Q. Yes. A. About $1,000.00. 

Q. Per share? A. Per share—the market value. 

Q. Was there in your opinion any change in the value 
per share between January, 1918, and August, 1918? A. 
Xo. 

Q. Are there any facts or reasons which have come to 

vour attention since vou made these earlier statements of 
• * 

value that have changed your opinion of the value of the 
shares of II. Hackfeld & Company, Ltd., since the time 
those statements were made? A. Yes. 

Q. What are they? A. I wasn’t familiar with all the 
inside facts regarding the net profits, and I have found out 
that 1 the net profits for 1917 were $2,400,000.00, and that 
capitalized at a base of 6 per cent would make the market 
value—the true value of the shares $1,000.00. 
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Q. And you were not advised of the difference between 
the book earnings? A. Xo. 

210 Mr. Wiener: Just a moment. I will have to ob¬ 
ject to that as leading. It is your own witness on 

redirect examination. 

Mr. Silliman: Q. Well, state it in your own way. A. I 
didn't know previously that the $500,000.00 undistributed 
earnings were not accounted for. I didn’t take that into 
consideration, so that the net profits were really $2,400,- 
000 . 00 . 

Q. You were also examined as to different valuations 
stated by you for your Pacific Guano Fertilizer Company 
stock at various times. Will you please state what in your 
opinion was the value of said Pacific Guano & Fertilizer 
Company stock per share in 1018? A. In my opinion, 
$400.00 a share, the true value. 

Q. Was there any change in the value of those shares 
per share between January, 1918, and January, 1919? A. 
v es, according to my information from what I later learned 
in the past year I didn't realize— 

Mr. Silliman: Now, wait a minute. 1 don't know 
whether you grasp n.y question or not. A. Oh. 

Mr. Wiener: Just a moment. To make the record clear, 
I will move to strike the answer on the ground it is hearsav. 

Mr. Silliman: Strike the answer out. 

Mr. Wiener: But lease it in the record physically. 

Mr. Silliman: I move to strike it on the ground it is not 
responsive to the question. Xow, listen to the question, 
Mr. Pllueger: 

Q. Was there any change in the value per share of the 
Pacific Guano & Fertilizer Company shares between Janu¬ 
ary, 1918, and January, 1919? A. Xo. 

( t ). Xow, then, are there any facts or reasons that have 
come to your attention from time to time since 1922 to 
1928, and other times, when you stated a value of $250.00, 
or less, per share for that stock to affect your opinion of 
the value of the Pacific Guano & Fertilizer shares? 

211 Mr. Wiener: Do you want to put in the $350.00 
per share in 1937? 

Mr. Silliman: Q. And, as Mr. Wiener suggests, you may 
include also the value stated in your complaint in this case 
when you set a value of $350.00 per share. Xow, you have 
stated a value of $400.00 per share— A. $400.00 per share. 


176 ' JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


QJ Now, what additional facts, if any, have come to your 
attention during the period that has elapsed between the 
first time in 1922 when you made a valuation and today? 
A. The realization that the prospects of the Pacific Guano 
& Fertilizer Company was doing an extensive business 
with 1 the plantations, and also here in California, and based 
on the development of the Pacific Guano & Fertilizer Com¬ 
pany in the past years, which was very, very good, and the 
growing <>f the Pacific Guano & Fertilizer Company, and 
then their extension of the business, and selling fertilizer 
to the plantations, which was very, very good, and the Pa¬ 
cific Guano & Fertilizer Company was on a very strong- 
footing, and was financially very strong: the management 
was excellent and efficient; and the realization that there 
was no doubt at all that the future business of the Pacific 
Guano & Fertilizer Company would greatly improve and 
enhance the value of the shares. 

Mr. Silliman: That is all. 


R(cross Kxnm iontio ?/ 

Mr. Wiener: Q. Mr. Pflueger, when you brought the 
suit in Hawaii against Trent, and the Alien Property Cus¬ 
todian, and a lot of others—that is the suit in which your 
bill of complaint was filed. Defendants’ Exhibit 39—your 
lawver at that time was John Francis Xevlan, was he not? 

* *7 

A. Yes. 

(J. And John Francis Xevlan is a very astute, resource¬ 
ful and energetic member of the San Francisco Bar, 
212 isn’t he? A. I guess so. 

Q. There is no doubt about that in your mind at 
all, is there? A. Xo. 

Q. In that bill of complaint, Defendants’ Exhibit 39, 
which you signed and swore to under oath, and which ap¬ 
pears to have been prepared in the law offices of Mr. John 
Francis Xevlan, you state that the value of the Pacific 
Guano stock as of January, 1918, was $250.00 a share. Xow, 
I want vou to tell me what factors either vou, or to vour 

knowledge Mr. Xevlan didn't know about in 1928 that vou 

• % 

have learned today? A. That was drawn up by Mr. Crum 
—he is in the office of Mr. Xevlan. 
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Q. Mr. Bartley Crum? A. Mr. Bartley Crum, yes; but 

what had been going on at that time other than that 1 don’t 

reallv remember. 

% 

Q. Now, 1 will direct your attention to page 6 of Defen¬ 
dants’ Exhibit 39. I want an answer to that question: 
What was it you didn’t know then about the business and 
the value of Pacific Guano & Fertilizer Company stock that 
you know now? A. Well, perhaps I could say that I didn’t 
realize at that time regarding the wonderful prospects 
that the Pacific Guano & Fertilizer Company had for the 
future. 

Q. Well, now, Mr. Pflueger— A. Sometimes it happens, 
and von don't realize the real facts, and when vou think it 
over vou can begin to realize that vou have made a mistake. 

Q. At the time that the bill of complaint was filed in 
June, 1928, the taking of testimony in the long California 
case had been concluded, hadn’t it? A. Yes, I guess so. 

Q. Yes. And Mr. Xeylan had been counsel for the plain¬ 
tiffs in that litigation, had he not? A. He had been 
213 what? 

Q. He had been counsel for the plaintiffs in that 
litigation, including yourself? A. Yes, I guess so. 

Mr. Wiener: Q. There was afforded to everyone inter¬ 
ested in that litigation, or connected with it, an opportunity 
to become thoroughly familiar with the business of IT. 
Hackfeld & Company, and all of the companies in which it 
owned stock, wasn’t there? A. Yes, up to that time, but 
sometimes it happens that you forget to take something 
into consideration; that happens very often, and 1 think 
that is human. 

Q. What was it that you and Mr. Neylan didn’t take into 
consideration in June, 1928, that you and Judge Silliman 
took into consideration in October, 1937, so far as the value 
of Pacific Guano & Fertilizer Company stock was concerned 
as of January, 191S? A. I don’t remember what has been 
talked about at that time with Mr. Xeylan. 

Q. Xow, you say— A. I talked all the time with Mr. 
Crum—1 had to deal with Mr. Crum. 

Q. What was talked over with Mr. Crum is the same 
thing. A. I don’t remember that. 

Q. Xow, you say in that bill of complaint, dated June, 
1928, that the fair value of the stock of the Pacific Guano 
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& Fertilizer Company was $250.00—is that correct? A. 
Yes, I said that, according to this complaint here. 

Q. 1 And you state in your bill of complaint in this action 
that the value of the Pacific Guano & Fertilizer Company 
stock was $.‘>00.00, is that right? A. Yes, I guess I did. 

Q. And you testified last month, and today, that the value 
was $400.00 a share, is that right ? A. Yes. 

Q. All right. Now, I want you to tell me specifically— 
not just a generalization, but specifically, what elements 
entered into the increase in value between 1928 and 
214 19.”>7, and what additional elements entered into the 

increase in valuation between 1937 and 1938. A. 
Well, the more I think about it, and about the true value of 
the Pacific Guano & Fertilizer Company .'business, and the 
extensive business this enterprise has done and built up in 
the future, and if there was no disturbance regarding the 
going on of that business of the Pacific Guano & Fertilizer 
Company, I realize that the value was higher—it should 
be higher. 

Mr. Wiener: 1 don't think you quite answered the ques¬ 
tion. 

Mr. Silliman: TTe has answered it, I think. 

Mr. Wiener: Xo, I don’t think so. 

Mr. Silliman: ITe is telling you why he feels it is worth 
more. A. Yes. 


Mr. Wiener: Q. I want you to tell me the specific ele¬ 
ments—not this general realization that vou realized that 

von wanted more monev for vour stock— 

• • * 

Mr. Silliman: I object to the comment of counsel. 

Mr. Wiener: Q. (Continuing)—but specifically what ele¬ 
ments did you ignore in 1928, and what other elements did 
you ignore in 1937? Xow, I want a specfic answer to that 
question, if you can answer it. A. Well, perhaps I can 
point out: As far as I remember, the net profit of the Pa¬ 
cific Guano Fertilizer Company in 1916 was, I guess, 
$251,000.00 and plus. In 1917, of course, on account of 
the war conditions there was a decline in the net profits, 
but with a good going business, and a well managed busi¬ 
ness, that doesn’t make a great difference; there are al¬ 
ways ups and downs in a business without injuring the 
value of the shares or the business, so I thought that 1916 
was the best basis to figure out the value of the shares, 
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taking into consideration that in ordinary times the fol- 
lowing; years would show the same condition, or even im¬ 
proving; the conditions, and so based on this net earning- in 
1910 at 0 per cent capitalization, 1 reached a figure of about 
$400.00 a share. 

21b Q. Yes. Now, how much of what you have just 
stated in your last answer was not known to you in 

1928/ A. i didn’t take this into consideration. 

( t >. Didn't you take any of that into consideration/ A. 
Xo, not this year. I didn't figure that out. 

Q. Well, the earning statements were available to you, 
weren't they Z A. What is that Z 

Q. The earning statements of the Pacific Guano & Ferti¬ 
lizer Company were available to vou in 1928, weren't 
they/ A. In 1928/ 

Q. Yes. A. I haven't got any statements for 1928. 

Mr. Silliman: Tie doesn’t understand your question. 

Mr. Wiener: Q. I say in 1928, it was possible for you to 
know the amount of the earnings of the Pacific Guano & 
Fertilizer Company, wasn’t it? A. Well, that may be. but 
I don’t remember. 

Q. Mr. Pflueger, I am not asking you about the earnings 

for 1928, because that is not material here. I am asking 

vou whether in 1928 vou had information available regard- 
• • 

ing the earnings in 1916? A. That 1 don’t know: that I 
don’t remember. 

Q. And now I want you— A. Maybe I have overlooked it, 
but I really don’t remember that. 

Mr. Wiener: I will just ask one more question along this 
line: 

Q. What factors did you leave out of consideration in 
1937 when you fixed a valuation of $350.00 a share, which 
you now take into consideration in fixing a value of $400.00 
a share? A. That was this year regarding the net earn¬ 
ings and the net profit for 1916. 

Q. And you didn’t know that in October, 1937? A. I 
didn’t think of it: I didn't realize it. I think that is the 
real reason. It happens so often that I don't recollect 
something, and forget all about it. I think that is human. 

Mr. Wiener: I think I will let it go at that. 

Commissioner’s certificate and reporter’s certificate 
omitted. 
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21() Plaintiff's Request for Ad missions of Facts and 
Genuineness of Documents under Rule 63 

Filed September 20 1939 

* * * 

Plaintiff Johann Carl Pflueger, requests defendants, the 
United States of Anieriea, Frank Murphy, Attorney Gen¬ 
eral of the United States of Anieriea and Alien Property 
Custodian, and \\\ A. Julian, Treasurer of the United 
States, within ten days to make the following: admissions 
for the purpose of this action and subject to all pertinent 
objections to relevancy which may be interposed at the 
trial: 

1. That the following documents exhibited with this re¬ 
quest are genuine: 

(a) Copy of letter dated February 23, 1922, signed by 
Chas. E. Hotchkiss and addressed to lion. Guy D. Goff, As¬ 
sistant to the Attorney General, Department of Justice, 
Washington, D.C., attached hereto and marked Exhibit A. 
(b) Copy of protest executed on February 17, 1922, by 
J. C. Pflueger, individually and as the sole surviving part- 
mu- of J. C. Pflueger & Co., attached hereto and marked 
Exhibit B. 

217 (e) Copy of protest executed by J. C. Pflueger on 

1 May 17. 1921, attached hereto and marked Exhibit C. 

2. That the original of said letter and documents were 
mailed to the Hon. Guv D. Goff, Assistant to the Attornev 
General of the United States on or about February 23, 
1922 and were received by him in due course of mail and 
are now in the files of the Department of Justice; that a 
copy of said letter and duplicate originals of said protests 
were mailed to Hon. Thomas W. Miller, Alien Property 
Custodian, on or about February 23, 1922 and were re¬ 
ceived by him in due course of mail and are now in the files 
of the Alien Property Custodian. 

GEORGE L. HART Jr. 
WILLIAM R. RODEN BERG 
At to rn e i/s fo r PI aii n t iff. 

REUBEN D. SILLIMAN, 

f>7 William Street, 

New York, N. Y. 

Of Counsel. 
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218 (Copy) 

Filed September 20 1939 
Exhibit A 
February 23, 1922. 

In re J. C. PfI linger Trusts X os. 12639-12644 
Claims Nos. 3788-8789. 

Dear Sir: 

Some time ago I discussed with you the possibility of 
certain of our clients, American citizens, obtaining deliv¬ 
ery of their property from the Alien Property Custodian 
under your order, without delivering unqualified releases, 
as had been required under the previous administration. 
At that time you thought it was not wise to change the 
practice as it had become settled, and therefore 1 suggested 
to you that whenever our clients had delivered uncondi¬ 
tional releases I should file protests. Tn your judgment 
this did not seem an unreasonable practice on our part, 
and T therefore enclose such protests in regard to the two 
claims of J. C. Pflueger and J. C. Pflucgor & Co. 

Very truly yours, 

(Signed) CTTAS. E. HOTCHKISS 

HON. GUV D. GOFF, 

Assistant to the Aftornrif-Gcnoral. 

Department of Justice, 

Washington, D. C. 

NK/EP 

219 Filed September 20 1939 

Exhibit B 

Whereas Pursuant to the provisions of Section 9 of the 
Act of Congress known as the “Trading with the Enemy 
Act" and the regulations of the Alien Property Custodian 
in relation thereto, the undersigned, a citizen of the United 
States of America, doing business under the firm name 
and style of J. C. Pflueger & Co., filed with said Custodian 
a notice of claim for certain of his property theretofore 
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seized by the Alien Property Custodian as the property of 
J. C. Pflueger & Co., and also made application to the At¬ 
torney General of the United States for the allowance of 

i« 

said Maim, which was (Maim Xo. 3788, under authority con¬ 
ferred on said Attorney General by Article XXXII of the 
Executive Order of the President of the United States, 
dated October 12, 1017: and 

Whereas the Attorney General, exercising the authority 
so conferred, has allowed said claim and directed that flu- 
property or the proceeds thereof so seized be returned to 
the undersigned by said Alien Property Custodian; and 
Whereas said property so seized was sold and the Alien 
Property Custodian has refused payment and delivery of 
the proceeds of such sale and any part thereof to the un¬ 
dersigned, except upon the execution by the undersigned 
and delivery of a release in the form hereto annexed; and 
Whereas the* Trent Trust Company, as depositary of the 
said Alien Property Custodian and of the assets and prop¬ 
erty of the undersigned embraced within the aforesaid 

• I ' 

(Maim Xo. 3788, and tile Alien Property Custodian and his 
predecessors in office, although requested so to do, have 
refused and neglected to deliver to the undersigned a suf¬ 
ficient account and accounting of and for the property of 
the undersigned held and administered by said depositary, 
and said Alien Property Custodian, or in their official 
220 canacitv have failed, neglected and refused to furnish 
the undersigned with sufficient data whereby he can 
ascertain and determine his rights in the premises; and 
Whereas tin* undersigned is under great necessity for a 
return to him of all his property mentioned and described 
in his said claim and all the full, true and rightful proceeds 
thereof if sold or otherwise liquidated by tin* Alien Prop¬ 
erty Custodian; and 

Whereas in order to obtain the payment and delivery 
to him of the proceeds of the said property so sold in order 
to supply his personal great needs and necessities, the un¬ 
dersigned, under duress and force majeure, has executed 
a release in duplicate in the form annexed and delivered 
the'same to the Alien Property Custodian. 

Xow, Therefore, notice is hereby given to all to whom 
it may concern, and particularly to the Trent Trust Com¬ 
pany, Ltd., individually and as depositary for said Alien 
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Property Custodian, and to A. Mitchell Palmer, individ¬ 
ually and as Alien Property Custodian, and to Francis P. 
Garvan, individually and as Alien Property Custodian, 
and to Thomas AM Miller, as Alien Property Custodian, 
and to the Attorney General of the United States making 
the aforesaid order, individually and in his official capa- 
citv, and to his successors in office, of the matters set forth 
in the foregoing recitals, and that the undersigned hereby 
protests against the unreasonable and oppressive require¬ 
ment for the delivery by him of the aforesaid release as a 
condition precedent to the payment and delivery to him 
of the hereinbefore recited property: and that for the fore¬ 
going reasons and for other good and sufficient rea- 
221 sons the aforesaid release is ineffectual in law and 
inequity to operate as a complete and absolute dis¬ 
charge of the foregoing persons and officials and corpora¬ 
tion of and from their liability to act and account to him 
for their acts and doings in the premises, and to pay over 
and transfer to him such property or the proceeds thereof 
as may at any time hereafter be found to be due and pay¬ 
able to him; and that the undersigned reserves all rights 
in the promises in respect of his property seized as afore¬ 
said to the same extent and with the same rights, privi¬ 
leges and romedv and authoritv as if the aforesaid re- 
lease had not been executed or delivered by him. 

In "Witness Whereof, the undersigned, a citizen of the 
United States of America, residing in the Borough of Man¬ 
hattan, City, County and State of Xew York, has here¬ 
unto in quadruplicate set his hand and seal this 17th day 
of Februarv, One thousand nine hundred and twontv-two. 


J. C. PFLUEGER & CO., 
J. C. PFLUEGER 


State of New York, 

County of New York, ss; 

On this 17th day of February. 1922, before me person¬ 
ally came Johann Carl Pflueger to me known and known 
to me to be the sole surviving partner of J. C. Pflueger & 
Co. and the individual described in and who executed the 
foregoing instrument, and he acknowledged to me that he 
executed the same as an individual and as the sole sur- 
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viving partner of .T. C. Pflueger & Co., for the uses and 
purposes therein expressed. 

FRANK C. TITUS, 

(Notarial Seal.) Xofary Public. X. V. County No 56. 

New York County Register's No. 2070 
Cert, filed in Kings Co. No. 48 
Kings Countv Reg. No. 2040 
Commission expires Mar. 30, 1022. 

222 APC-MM-601 

Receipt of a Person Claiming any Interest Right, or 
Title in or to Money or Property on Claim Filed under 
Section 0 of the “Trading with the Enemy Act.” 

Trust No. 12630 Claim No. 3788 

i 

"Whereas, pursuant to the provisions of Section 0 of The 
Act of Congress known as the “Trading with the Enemy 
Act", and the regulations of the Alien Property Custodian 
m relation thereto, the undersigned has heretofore filed 
with the Alien Property Custodian notice of claim against 
the money and property in the hands of said Custodian or 
the Treasurer of the United States taken as the property 
of J. C. Pflueger & Company determined by said Custo¬ 
dian to be an enemy, and lias also made application to the 
Attorney General of the United States for the allowance 
of said claim under the authority conferred on said Attor¬ 
ney 1 General by Article XXXII of the Executive Order of 
October 12, 1917: 

Whereas, the Attorney General, exercising the authority 
so conferred, has ordered the payment of the money or de¬ 
livery of the property hereinafter described to this appli¬ 
cant ; 

Now, therefore, in consideration of the premises, I, the 
undersigned, do hereby acknowledge payment of the money 
or delivery of the property to me by the Alien Property 
Custodian and the Treasurer of the United States, as fol¬ 
lows; to-wit: 

(Insert here a complete list of the property returned.) 

Check of the Treasurer of the United States #6622 for 
the sum of One Hundred Eighty-seven Thousand, One 
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hundred Fifty-five Dollars and Seventy-one Cents ($187,- 
155.71), drawn in tlie name of J. C. Pflueger from the ac- 
eonnt of .T. C. Pflueger Co., Trust =12639; also the fol¬ 
lowing C. S. Liberty Loan Bonds: 10—$1,000. 2nd issue 
Bonds, with November 15, 1921 et seq. coupons attached; 

16— 1,000. 3rd issue bonds; 

223 1— 500. 3rd issue bonds; 

6 — 100 . *’ ” ” ; 
all with September 15, 1921 et seq. coupons attached. 

6—$10,000. 4th issue bonds; 

1— 5,000. ” ” 

1_ 1,000. " ” ” ; 

all with October 15, 1921 et seep coupons attached. 

And T do hereby further acknowledge and accept such 
money or other property as a full compliance with said 
order. 

In consideration of the premises, I do hereby release and 
forever discharge the President of the United States, the 
Treasurer of the United States, A. Mitchell Palmer, indi¬ 
vidually and as Alien Property Custodian, Francis P. Gar- 
van, individually and as Alien Property Custodian, 
Thomas W. Miller, individually and as Alien Property 
Custodian, and all other persons exercising the authority 
of them or of any of them from any and all rights, claims 
and demands, of every kind, character and description, 
whether joint or several, which I may have, based upon or 
arising out of any and all money or other property paid 
to or received by the Alien Property Custodian or by the 
Treasurer of the United States as the money or other prop¬ 
erty owin<*' or belonging to, or held for, or on behalf of. or 
for the benefit of J. C. Pflueger & Company, with the ex¬ 
ception of any dividends on the Pacific Guano & Fertilizer 
Co. stock in Trust =12639 received by the Custodian or his 
agents and not returned herewith, and without limiting the 
generality of the foregoing, T do further release and for¬ 
ever discharge them in respect to anything done or omitted 
in pursuance of any order, rule or re-regulation made by 
the President under the authority of this Act. 

Witness my hand and seal, at Washington, D. C., the 
sixteenth day of February, 1922. 
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Witness. 

C. T. GARDINER 

J. C. PFLUEGER & COMPANY 
By J. C. Pflueger, 

Sole member of the partnership. 

224 City of Washington 

District of Columbia, ss: 

On this sixteenth day of February, 1022, before me per¬ 
sonally came Johann Carl Pflueger, to me known and 
known to me to be the person described in, and who exe¬ 
cuted the foregoing instrument, and acknowledged that he 
executed the same. 

SOPHIE D. HILLMAN 
(Seal) Xatari) Public. 

225 Filed September 20 1030 

Exhibit C 


Whereas, pursuant to the provisions of Section 0 of the 
Act of Congress, known as the “Trading with the Enemy 
Act”, and the regulations of the Alien Property Custodian 
in relation thereto, the undersigned, a citizen of the United 

1 m ’ K • • 

Statbs of America, heretofore filed with said Custodian 

notice of claim for bis property theretofore seized, by the 

Alieh Property Custodian appointed under said Act, as 

the property of J. C. Pflueger, and also made application 

to the Attornev-General of the United States for the allow- 
* 

ance of said claim which was claim No. 3789, under author- 

itv conferred on said Attornev-General bv Article XXXII 
• • % 

of the Executive Order of the President of the United 


States, dated October 12, 1917: and 

Whereas, the Attorney-General, exercising the authority 
so conferred, has allowed said claim, and there lias here¬ 
tofore been delivered to the undersigned certain property 
under said order; and 

Whereas, the Trent Trust Company, Ltd., a corporation 
resident in Honolulu, Territory of Hawaii, has stated that, 
as Depositary of the Alien Property Custodian, it holds 
under the said order of the Attorney-General for delivery 
to the undersigned— 
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Cash .$23,012.50 

Certificate Xo. 30 for five hundred (500) shares Preferred 
Stock of H. Hackfcld & Company, Limited, (now in pro¬ 
cess of liquidation) standing in the name of Trent Trust 
Company, Limited, as Depositary for Alien Property Cus¬ 
todian, Trust Xo. 12644. This certificate bears the follow¬ 
ing endorsement: 

“Jan. 20, 1919, First payment on account of Distribution 
of Assets of $100.00 per share $50,000 T. T. Co., Ltd., Tr. per 
E.R.D.” 

Certificate Xo. 259 for One thousand two hundred forty- 
six (1,246) shares Common Stock of H. Hackfeld & 
226 Company, Limited, (now in process of liquidation) 
standing in the name of Trent Trust Company, Lim¬ 
ited, as Depositary for Alien Property Custodian, Trust 
Xo. 12644. This certificate bears the following endorse¬ 
ments : 

“Jan. 20, 1919, First payment on account Distribution 
of Assets of $100.00 per share $124,600.00 T. T. Co., Ltd., 
Tr. per E.R.D.” 

“Oct. 18, 1920, Second Payment on account Distribution 
of Assets of $16.00 per share $19,936.00. T. T. Co., Ltd., 
Tr. per E. R. D.” 

Certificate Xo. 646 for Two (2) shares Pacific Club, 
standing in the name of J. C. Pflueger: and 

'Whereas, said Depositary has refused payment and de¬ 
livery of the aforesaid property to the undersigned, except 
upon the execution by the undersigned and delivery to it, 
said Trent Trust Company, Ltd., of a release in the form 
hereto annexed; and 

Whereas, the said Trent Trust Company, as Depositary 
of the said Alien Property Custodian, and of the assets and 
property of the undersigned embraced within the afore¬ 
said claim Xo. 3789, although requested so to do, has re¬ 
fused and neglected to deliver to the undersigned a suffi¬ 
cient account and accounting of and for the property of the 
undersigned held and administered by the said Trent Trust 
Company as Depositary, or in its official capacity has 
failed, neglected and refused to furnish the undersigned 
with sufficient data wherebv he can ascertain and deter- 
mine his rights in the premises; and 
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Whereas, the undersigned was under dire necessity for 
a return to him of all of his property mentioned and de¬ 
scribed in his said claim, and or the full, true, rightful pro¬ 
ceeds thereof if sold, or otherwise liquidated by the Alien 
Property Custodian; and 

Whereas, in order to obtain the payment and de- 

227 livery to him of the hereinabove property, in order 
to supply his personal dire needs and necessities, 

the undersigned under duress and force majeure has exe¬ 
cuted a release in the form annexed in duplicate, and de¬ 
livered the same to the Trent Trust Company, Ltd., 

Now, Therefore, notice is hereby given to all to whom 
it m&v concern, and particularly to said Trent Trust Com¬ 
pany. Ltd., individually and as Depositary for said Alien 
Property Custodian, and to A. Mitchell Palmer, individ¬ 
ually and as Alien Property Custodian, and to Francis P. 
Garvan, individually and as Alien Property Custodian, and 
to Thomas W. Miller, as Alien Property Custodian, and to 
the 'Attorney-General of the United States making the 
aforesaid order, individually and in his official capacity, 
and to his successors in office, of matters set forth in the 
foregoing recitals; and that the undersigned hereby pro¬ 
tests against the unreasonable and oppressive requirement 
foi the delivery by him of the aforesaid release as a condi¬ 
tion precedent to the payment and delivery to him of the 
hereinabove recited property; and that for the foregoing 
reason, and other good and sufficient reasons, that the 
aforesaid release is ineffectual in law and in equity to op¬ 
erate as a complete and absolute discharge of the fore¬ 
going persons and officials and corporations of and from 
their liability to account to him for their acts and doings 
in the premises and to pay over to him such property or 
proceeds thereof as may at any time hereafter be found to 
be due and payable to him, and that the undersigned re¬ 
serves all rights in the premises in respects of his prop¬ 
erty seized as aforesaid to the same extent, and with 

228 the same rights, privileges, remedy and authority as 
if the aforesaid release had not been executed or de¬ 
livered by him, 

In Witness Whereof, the undersigned, a citizen of the 
United States of America, now residing in the Borough of 
Manhattan, City, County and State of New York, has here- 
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unto, iii quadruplicate, set his hand and seal this 17th day 
of Mav, 1921. 

j. c. pflueger, (l.s.) 

State of Xf.w York, 

Comity of New York, ss,: 

On the 17th day of May, 1921, before me personally 
came Johann Carl Pflueger, to me known, and known to 
me to be the person described in, and who executed the 
forego ini* - instrument, and he acknowledged to me that he 
executed the same for the uses and purposes therein ex¬ 
pressed. 

FRANK 0. TITUS, 

(Seal) X of ary Public New York County, 

Notary Public, New York County No. o(j 
New York County Register’s No. 2070 
Certificate filed in Kings County No. 48 
Kings Countv Register's No. 2049 
Commission expires March 30, 1922. 

229 APC-691 

Receipt of A Person Claiming any Interest, 

Right or Title in or to Money or Property 
On Claim Filed Under Section t of the 
“Trading With the Enemy Act ” 

Trust No. 2644. Claim No. 3789 

Whereas, pursuant to the provisions of Section 9 of the 

Act of Congress known as the “Trading with the Enemv 

Act,*’ and the regulations of the Alien Property Custodian 

in relation thereto, the undersigned has heretofore filed 

with the Alien Property Custodian notice of claim against 

the money and property in the hands of said Custodian or 

the Treasurer of the United States taken as the property 

of J. C. Pfiueger—determined l>v said Custodian to be 

an enemy, and has also made application to the Attorney 

General of the United States for the allowance of said 

claim under the authority conferred on said Attorney Gen- 

• • 

oral by Article NXXII of the Executive Order of October 

12, 1917; and 

Whereas, the Attorney General, exercising the authority 
so conferred, has ordered the payment of the money 
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aiul/or delivery of the property hereinafter described to 
this applicant; 

Xow, therefore, in consideration of the premises, I, the 
undersigned, do hereby acknowledge payment of the money 
and/or delivery of the property to me by the Alien Prop¬ 
erty Custodian and the Treasurer of the United States, as 
follows, to-wit: 


Cash .$23,012.50 

Certificate Xo. 30 for five Hundred (500) shares pre¬ 
ferred Stock of II. Uackfeld & Company, Limited, (now in 
process of liquidation) standing in the name of Trent 
Trust Company, Limited, as Depositary for Alien Prop- 
ertv Custodian, Trust Xo. 12644. This certificate bears 
the following endorsement: 

“Jan. 20 1919, First payment on account Distribution 
of Assets of $100.00 per share $50,000. T.T.Co., Ltd., Tr. 
per E.R.D. 

230' Certificate Xo. 259 for One Thousand Two Hun¬ 
dred Forty-Six (1,246) shares Common Stock of H. 
Uackfeld & Company, Limited, (Xow in process of liqui¬ 
dation) standing in the name of Trent Trust Company, 
Limited, as Depositary for Alien Property Custodian, 
Trust Xo. 12644. This certificate bears the following en¬ 
dorsement : 

“.Jan. 20, 1919, First Payment on account Distribution 
of Assets of $100.00 per share $124,000.00 T. T. Co., Ltd., 
Tr. per K. R. D.” 

“Oct. 18, 1920, Second payment on account Distribution 
of Assets of $16.00 per share $19,936.00 T. T. Co., Ltd., Tr. 
per E. R. 1).’' 


Certificate Xo. 546 for Two (2) shares Pacific Club, 
standing in the name of J. C. Pflueger. 

And I do further acknowledge and accept such money 
and or other property as a full compliance with said order. 

IX COXS1DERATIOX of the premises, I do hereby re¬ 
lease* and forever discharge the President of the United 
States, the Treasurer of the United States, A. Mitchell 
Palmer, individually and as Alien Property Custodian, 
Francis P. (Jarvan, individually and as Alien Property 
Custodian, Richard 11. Trent, individually and as Special 
Representative of the Alien Property Custodian, the Trent 
Trust Company, Limited, individually and as Depositary 
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for the Alien Property Custodian, and all other persons 
exercising the authority of them or of any of them from 
any and all rights, claims and demands of every kind, 
character and description whether joint or several, which 
1 may have based upon or arising out of any and all money 
and/or other property paid to or received by the Alien 
Property Custodian or by the Treasurer of the United 
States or by the Trent Trust Company, Limited, as the 
money and/or other property owning or belonging to, or 
held for, by, on account of or on behalf of, or for the bene¬ 
fit of J. (\ Pflueger, with the exception of cash $52,S63.G4, 
United States Liberty Loan Bonds, par value, $2(55,- 
251 500., also the proceeds of September 15, 1920, cou¬ 

pon on $500. Third United States Liberty Loan 
Bond and the proceeds of October 15, 1920, coupons on 
$265,000. Fourth United States Liberty Loan Bonds, now 
held by the United States Treasury; and also excepting 
One Thousand Six Hundred Twenty-Nine ( 1,(529) shares 
of Pacific Guano and Fertilizer Company stock, formerly 
standing in the name of J. C. Pflueger & Company, and 
the proceeds thereof now held by the United States Treas¬ 
urer (under A. P. C. Trust No. 2639), which will be made 
the subject of separate and further releases; and without 
limiting the generality of the foregoing, 1 do further re¬ 
lease and forever discharge them in respect to anything 
done or omitted in pursuance of any order, rule or regu¬ 
lation made bv the President under the authoritv of this 
Act. 

WITNFSS my hand and seal, at New York City, X- Y. 
on the 23rd day of April, A. D. 1921. 

J. C. PFLUEGER (L. S.) 

—Witness— 

CIIAS. E. HOTCHKISS 
FRANK C. TITUS 

State of New York 

Couni if of New York ss.: 

On this 23rd day of April, A. I). 1921, before me person¬ 
ally came J. C. Pflueger, to me known, and known to me 
to be the person described in, and who executed the fore- 
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iroimr instrument, ami acknowledged that he executed the 
same. 

(Seal) FRANK 0. TITUS, 

1 X of'try Public. 

Notary Public, New York County No. 56 
New York County Register's No. 2070 
Certilicate filed in Kings County No. 48 
Kings Countv Register’s’ No. 2049 
Commission expires March 30, 1922. 

232 Affidavit 

Filed September 20 1939 


District of Columbia. s\s; 


William R. Rodenberg, being first duly sworn on oath 
deposes and says that lu* is one of the attorneys for the 
plaintiff in the above-entitled cause and as such was 
present during the taking of the deposition of the plaintiff 
at San Francisco, California, on May 2, 3 and June 9, 1938. 

That during the taking of said deposition it was stipu¬ 
lated and agreed by the attorneys for the parties to this 
cause that counsel for each side would keep custody of its 


ow'n exhibits. Pursuant thereto all exhibits introduced by 
and on behalf of the plaintiff herein are in the custody of 
counsel for the plaintiff. 

Attached hereto are true and correct copies of the fol¬ 
lowing exhibits which were offered or introduced ill evi¬ 
dence on behalf of plaintiff herein at the taking of his dep¬ 
osition at San Francisco, California PHueger Exhibit 1, 
Ptlueger Exhibit 2, PHueger Exhibit 3,'PHueger Exhibit 4, 
PHueger Exhibit 4-A, PHueger Exhibit 5, PHueger Exhibit 
5-A, PHueger Exhibit 6, PHueger Exhibit 6-A, PHueger Ex¬ 
hibit 7, PHueger Exhibit It), PHueger Exhibit 11, PHueger 
Exhibit 12, PHueger Exhibit 12-A, PHueger Ex- 
233 liibit 12-B, Pflucgcr Exhibit 14, Pflueger Exhibit 15, 
Pflueger Exhibit 16, Pflueger Exhibit 16-A, Pflue¬ 
ger Exhibit 17, Pflueger Exhibit 18, Pflueger Exhibit 19, 
Pflueger Exhibit 20. 

That plaintiff is prepared to produce herein the docu¬ 
ments mentioned above in the exact form in which they 
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were offered or introduced in evidence during the taking of 
said deposition and marked by the reporter. 

That affiant makes this affidavit so that the aforesaid 
exhibits may be considered with plaintiff’s deposition at 
the hearing herein on Defendants’ Motions to Dismiss and 
For Summarv Judgment. 

WILLIAM R. RODEXBERG 

Subscribed and sworn to before me this 20th day of Sep¬ 
tember, 1939. 


(Seal) 


MARGARET F1XCII 
Notary Public. 


U*tif cccvve/ .oj i vcuto-ucvviUj 

iC\iKtion \X iJAatb/CC-vtiiti Y/uft 


4 r- 


/Z' v y /2'i </ Ly^f icat^ ,icetJ cwn .i'tt/ 
ifadi, Wit S(\y y //frtf/tt/ff; i/t/and-^$*4i 

/to*/?s+famJ < n /Ac O^efoj^ySu/ 

<'* //<< t ^ </c(c/ &/{( vj/tvaJrtH 


7 /fr£.\ 


.UWJ 


/s&Ut'. 


Wls 


Stf&rr 

''defile 

/' 

<P /2>*f 


a C((//(Y fot(Y c^r^/4 


f : l((Jf ( * SY(f/t«U« C/tid' 

aY a: Jiu cijoiCjauL 

- - (j/y/A( ^/auj //tYj JlY/t/f' 

•c/c/tt ct ottYyccY y lY/Yj c ’//eycj/y /A< 

YiY/fff cf j/fau'<7/( ,a/<</ a.r.j{«A* Yj z/t- 
_ • /tWrrt /e«///Ac -Ay/t/oYtm/fy^ 

&gnatW studcf,///at//ttf/ffJfjf a .- /aftW /ct/i 




§'\Q\i 




> 


c 'AeuttoYtan- i : YuiC/i. 

s y , 

(/• , jZ 


r 


I' y//v 



AYoH'CiY/an ttfttyrfrjtt.a/r Mu/n*u y/nt/& 




f ft' Y/if L (/y fjfc 
;rT fa//(/ 


Y/ffJ / 
•oMQ\ /ffnT 


t //trrts/ti/ stlf Qy*1ff0*ts 




1 95 













1 96 





f5fl4CT| 

' 2 & «, y<2t6rrdU —■ [•>• *+]L**Lj—**r 

■$ "’; 'o.^* &*+*£ % ?ut~J 







236 




. '*VUhr-» * t* . tv' 

ft * fn«d 10. t^gk u^yyf^ 
r ,h *’ *>cr:. i=»tfl of r ..»: 

• >Jitor, M,g ^m>to>ixi»;i 


fa 


-j ililUo 


-.-4* 





, B»— g .iyr/'ir 

/wt/t/t/t/t tt/A/ft 


4,:$p ;<* 

®fcr£ 3 l 




/fe//'/w//////^#^///'J M/4w/ 

- ^*0t*ArfA//r*/Afrfi/r/‘*rAA AA/zAA r /Aj/rrj t//r>/ 

***** rut//*f /Ar r*ff/t/rrAjAsr*t*#//*■* //#/*«/ 

A*&/•//~rv*f 

Alfa} VC)<*(/' 

(A &0Uiu*ettAa£, £(/*>/</* s > 









/•V"' •*•■/■*/ 


y AA///As/A- AAs/As:j 

y aZ/A/aZaA/AA// A' 

jl\ j f )i » _ 


ri 

f ,H- o 1 • • i' l'i, I 

i i •’»» • r « i»’4» *bu«* r> tM 

•% « « , 1 fi 4 *0 > »0 l*M 

v , > • v. !»*•- N n • a* I *i* l hSp/rt 



//£'//^/*//////V✓ t/At/Z^*// ttjt /tt f/Atrt tft/tt/t'* * 

** /////. a tttsy /fttttJf/ //a/ /ss'/ft /At /ft/ft//ft / 

ttttfttr*/ At/t/t / / /ftttftt/^//Ay //// ^ /////////ft* . 
t^^/A'/t/tt/tf ftrt///t^t/t///>/////At/ /•//**' * 

f*tent«d fo* iii months f ">m 4 c*}r-!* # 

YA// 


... C b. 


— •* >n*ri<M C / ntul 


A « * 


A//s/AA/fu/A/'/// /A/:>////'/:j////j./At/AA,</?///. . A/y/////y. 


^Ai*)»ayy. jt. _. lil .* i. * c.t-, , 




/s///Att/y////Z. //ft////y y. A/,//, ,///„ y ///,/A/,/. Z/ft/t:,f/. ' /,///,//,/ 

A/t/’/Ay /tytt/./A////itr/t/tt t//////y //*/////•// At*////'////A 
- -y^-duitcii' )£/ - 

A'/A/y tt //A////„/Att/. Zt/A/ t ——) 

^ .ttt/t/y 

t//f//^/’f//y A’/tt/.u /////A/// ///.tt t^////Atry/// 

,‘Htn ft// /tf/t^At//. A/A/////A. 'A/fAt/A/t'/t 


. A /:*/ t ty /t /*//. 

Ay/ ^ ^ 'A///f t 

A/t////tf c5 ///., ^ ^Ant/n, /.//// 

j> • / 

fau<7fa 


Af/ft/ft/tA 


-y- _/3 


A/f ff ^AuXsCtUU/AS 
AA/////// ■ 

f/A//*/ yAAtt/CCA A 

. /^///- 'vttfUyc/- 
A/.,yA,. /■//>// 'r^A^AA/AA^y 

ftra// 


■ %,,, 



Ay 

■ Atrt/t /////At ///y A//////,/*////A A// 



A/// A - /t/^/tttrW />/• A/t/A. 
//AAAt A//y y Als/fA/xyA"// A 
AAt ar, •it/tyt/ M* 
ttt A/// y/tt/ /fAAA t////AAA/t' 

Av/Ay/////Ar//// y a/t /A/t/A/fA. A*/A/.* 
A/r am/A ttwA/r/A/r/f/AAt‘/A/t/At 


A 


% 



4528 


ROYAL SPA3I3H TXZkSSl 
Berlin, 191 7 • 

ExtiXKl^ tot 9tX M0JTTK8 
fro® dato of oxpiration. 


Tb# Hinlotor. 




•fOKM NO. 2ki CO.NSU AH 
• f-SUbli-bcit A[i l W. 1^07.1 


CERTIFICATE OE REGISTRATION OF AMERICAM CITIZEN. 


A Willlam Thomas Fee 

(Name cl CO.Hi ; 


Consul 

(Till*.) 


o/ the United States of 


America at Bremen, Germany , hereby certify that Johann Cal Pfluger 

(Name ol plltf.i (Name ol person rtptitttJ.) 

is registered as an American citizen in this consulate, fie was born February 21* 1861 

of birth.; 


at Honolulu. S.Islds. 

• Place of birth ) 


. and is a citizen of the United States by bhffa 


(or naturalization). He arrived in Bremen. Germany on Decewbe r 1886 

(Place ol focc(n itiijiKc.) i(>al< ) 

oonduoting his Import and export 

where he is now residing for the purpose of business with the Hawaiian I si d IS 

(Keaton why rctid.np .n foec.fn place.| 

married to Antonie Laura Kellner^/zo was born in Betmold Germany 

(Name cl wile > (Place cl birth ol wife! 

and resides at Bremen. Germany. 

(Place ol wile's residence.; 


He tias the following emtaren: 


Johann Carl 

(Name ol child.* 


on 


and 


on 


and 


on 


January 24.1897 

(Date ol .birth 

Lilli Martha 

(Name ol child.) 

February 2. 1898 

(Date ol birth) 


born in Bremen, Germany, 

(Place ol birth i 

and residing at Bremen, Germany 

• Place ol residence.) 

born in Bremen , Germany 

iPlace ol birth.) 

and residing at Bremen, Ceriumy. 

iPlacc ol tesioencc 


Joachim Alexander bom in 

(Name ol child.) 


Bremen, Germany, 


(Hbcc ol birth 


October 4.1899 

(Date ol birth.i 


and residing at Bremen, Germany. 

Place of residence 


Shada Elizabeth, born October 26,1902 at Bremen, Germany. 
Annelott Birdie, born October 17th, 1905 at Bremen, Germany, 

His citizenship oi the United States is established by Birth Certificate and Passport 

(Nalurc ol proof ol citnenship produced .\ 

NO. 1715, Embassy Berlin, dated January 12th day of January, 1905. 


This certificate is not a passport and its validity 
The following is the signature of 




ugust 5th, 1915. 

.Date ol aspiration.. 


^ testimony whereof / have hereunto signed my name and* affixed my seal of office. 





American Consul 


It 
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DeiorlgtloiK 

Age: K4 years. 

8talure: 6 feet 1 inch, 
lyes: grey. 

Voss: regular. 

Mouth: medium. 

Chin: round. 

Complexion: Fair. 

Face oval. 

f • 



Consulate U.0.A. 
City of Bdemen. 
Empire of Germany. 



I, William Thomas Fee, Esquire, American Consul at 
Bremen, Germany, do hereby certify that the personal description 
above written, the photograph attached hereto and the signature 
underneath same, are those of the bearer Mr. J.C. Pflue/ger. 

Bremen, Germany, January 18th. 191b. 





Am.rtc.n Consul. 



s 




^ / /.>: 
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239 Must present himself weekly 

Police Certificate For Foreigners 


American Citizen Johann, Karl Pfliiger, born February 
21, '61, in Honolulu, Hawaii, residing at 11/13 Richard 
Warner Street, has duly presented himself, in compliance 
with the Decree of November 17, 1914. This certificate 
serves as proof thereof. The person, whose duty it is to 


report himself, shall always carry this certificate with him 


and present same to each police official who may so demand. 


Bremen, June 23, 1917. 


Police Department 

(Seal, Free Hanseatic town of Bremen, Police Depart¬ 
ment) 

(Signature Wagner) 

(Reverse side) 

In accordance with the edict of the Secretary of War, 
dated June 25, 1917, and the ratification of the Acting Royal 
Commanding General at Altona, regulations for neutral 
foreigners are applicable to Mr. Plluger. 

Bremen, August 4. 1917. 

Police Department, 

Criminal Division, 

(Signature unclear) 

Government Assessor. 

(Seal, Free Hanseatic 
town of Bremen, Police 
Department) 

Pflueger Exhibit 4-A 

(Translation of Pfiueger Exhibit 4) 

240 Copy 

Stamp. Bremen, June 1, 1918. 

To the Merchant 

Mr. Johann Carl Pflueger 
City. 

Richard Wagnerstrasse 11/13. 

I have examined your application for a permit to depart 
for the United States. I regret that I have to inform you 
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that permission has to be denied according to the regula¬ 
tions now in force. 

The Administration of the Police 
As Representative 
sig. Dr. Wedemeyer 
Member of Council. 

Copy certified correct Bremen, January 3, 1028. 

The Administration of the Police, Department 3. 

(Seal) By Order 

(Stamp) sig. Xagel 

Chief Inspector of Administration 

Pflueger Exhibit 5-A 

(Translation of PHucger Exhibit 5-) 

241 Register No. S 

The signature on the preceding page, personally executed 
by the Chief Inspector of the Administration of the Police, 
Department No. 3, in Bremen, Christian Herman Xagel, 
residing in this city, Fleetrade Xo. 9, who is authorized by 
paragraph 1 of the regulation of the Senate of the Free 
Hanseatic Town of Bremen, dated May 28, 1909, to certify 
signatures, and also to certify copies, is hereby certified by 
me, the undersigned Xoiary Gustav Cornelius Edzard in 
Bremen. 

Bremen, January 4th, 1928. 
sig. G. Edzard 

(Xotary Seal) Notary. 

Pflueyer Exhibit 5-A 
(Translation of Pflueger Exhibit 3) 

242 Embassy of Spain at Berlin 
Entrusted with protectorate 

in the interest of American 
Citizens in Germany. 


JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


203 


Pass 01254 

For stav in Germany. 

» • 

For trip to . 

of 

the American Citizen 

Xanie PlHiger 

First name Johann Carl 

Occupation Merchant 

Residence, with address Bremen 

Date of birth February 21, 1801 

Place of birth Honolulu, Hawaiian Islands 

Height 1.83 m. 

Hair Gray 

Eves Grav 
• * 

Conformation of face Oval 
Special characteristics — 

(signatu re unciea r) 

The Ambassador 
(Seal of Embassy of 
Spain at Berlin) 

Good for duration of the 
war. 


(Photograph, showing 4 seals of Spanish Embassy at 
Berlin) 

J. C. PFLUGER 

(signature of holder) 


The undersigned, Royal Spanish Consul representing the 
Royal Spanish Ambassador at Berlin, hereby declares that 
the holder of the Pass, whose photograph appears above, 
personally signed the signature appearing below same. 


(Signed) NAVARRO 
Counsul of A pain 

(seal of Consulate of Spain, Bremen) 
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Pflueger Exhibit O' -A 
(Translation of Pflueger Exhibit G) 

243 (Letterhead) 

Department of State 
Washington 
February 1, 1928 

In reply refer to 
So 116.3/847 

Mr. John D. Costello, 

The Mayflower, 

Washington, I). C. 

Sir: 

The Department has received your letter of January 30, 
1028, requesting photostatic copies of certain documents 
in its flies having a bearing on the citizenship of Mr. J. 0. 
Pflucgcr and his attempts to leave Germany during the 
existence of the state of war between the United States and 
that country. It is understood that these documents are 
needed in connection with an action pending in the courts 
for the return of certain property seized in Hawaii by the 
the representative of tin* Alien Property Custodian. 

In reply the Department encloses photostatic copies of 
the documents in its files relative to this matter, which you 
selected when you called at the Department. In accordance 
with your oral statement, the Department will take 

244 no further action with regard to your request for 
Pflueger Exhibit 7 “all papers surrendered to Span¬ 
ish Embassy at Berlin, showing refusal of German authori¬ 
ties to permit Pflueger to leave Germany.” 

A statement is enclosed covering the cost of photostat¬ 
ing the above mentioned documents. Checks or money 
orders should be made payable to the Disbursing Officer of 
the Department of State. 

In accordance with your oral request, you are informed 
that, acording to the Department’s record, Mr. J. C. 
Pflueger is considered to be an American citizen by this 
Government at the present time and was so considered dur¬ 
ing the existence of the state of war between the United 
States and Germany. It further appears from the same 
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records that Mr. Pflueger attempted to leave Germany to 
return to this country during the same period. 

I am. Sir, 

Vour obedient servant, 

For the Secretarv of State: 

(SGI)) GEEEX II. HACK WORTH 
Solicitor. 

Enclosures; 

Photostatic copies: 

Statement. 

Pflueger Exhibit 7 

245 Endorsed: Photostated by Dept, of Justice Xo. 20216 
Date 6-10-25 Approved JGS Olikd G 

HIF-n 

Department of Justice 


Claim Xo. .‘>788 
Trust Xo. 12639 
File Xo. 9-17-9-1921 

To the Treasurer of the United States: 

Whereas it appears that J. C. Pflueger has filed with the 
Alien Property Custodian a certain Xotiee of Claim, under 
oath, in the form and containing the particulars required by 
said Custodian, bearing the above claim number, and has 
made application to the President for allowance thereof; 
that the money described in said Xotiee of Claim was con¬ 
veyed, transferred, assigned, delivered or paid to said Cus¬ 
todian, or required so to be, or was seized by him, and is 
now held by the Treasurer of the United States in the above 
trust under the authority of the Trading with the Enemy 
Act as the property of J'. C. Pflueger & Co. that the claim¬ 
ant is the owner of said money 

And whereas it further appears that the claimant is 
neither an enemv nor an allv of enemv; and that the claim- 
ant is entitled to the allowance of said claim under the 
terms of said act as amended; 
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Xow, therefore, under the authority of the said Act, the 
amendments thereto, and the Executive Orders made pur¬ 
suant thereto, it is ordered that the Treasurer of the United 
States pay to X C. Pfluegcr the sum of $187,155.71 (One 
hundred eight v-seven thousand one hundred fiftv-five and 
71/100 dollars) now held bv the said Treasurer as afore¬ 
said. 

Done at Washington, D. (’., this 10th day of February 
1920. 

Bv order of the Attorney General 
* • 

Special Assistant to the Attorney General. 

Pfhuger Exhibit 10 

246 JLFrTER 37S9 

Department of Justice 


September 15, 1920 

Claim No. 37S9 
Trust Xo. 12644 
File Xo. 9-17-9-1922- 

To the Treasurer of the United States: 

Whereas it apears that J. C. Pflueger, has filed with the 

Alien Property Custodian a certain Xotice of Claim, under 

oath, in the form and containing the particulars required 

by said Custodian, bearing the above claim number, and 

has made application to the President for the allowance 

thereof; that the meuev described in said Xotice of Claim 

• 

was conveyed, transferred, assigned, delivered or paid to 
said Custodian, or required so to be, or was seized by him, 
and is now held bv the Treasurer of the United States in 

I * 

the above trust under the authority of the Trading with the 
Enemy Act as the property of J. C. Pflueger, that the 
claimant is the owner of said money; 

And whereas it further appears that the claimant is 
neither an enemv nor an allv of enemv; and that the claim- 
ant is entitled to the allowance of said claim under the terms 
of said act as amended; 

Xow, therefore, under the authority of the said Act, the 
amendments thereto, and the Executive Orders made pur- 
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suant thereto, it is ordered that the Treasurer of the United 
State pay to J. C. Plunger the sum of $o2,S(>3.G4 (Fifty- 
two Thousand Fight Hundred Sixty-three and 04/100 Dol¬ 
lars) now held by the said Treasurer as aforesaid. 

Done at Washington, D. this 15th dav of September, 
1920. 

Bv order of the Attorney General. 

• * 


(Copy) 


R. P. STEWART, 

Assistant Aitorney General. 

Pflarger Exhibit 11 
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Endorsed: Alien Property Custodian Received 

Feb 4 1922 Noted X Dated 2 4/22 


ARJ:PMD 3788 

Department of Justice 
Washington, D. C. 

W, W, W, F. M. 

9-17-9-1921 

Claim 3788 

J. C. Pflueger & Company. 

February 2, 1922. 

Alien Property Custodian, 

Washington, D. C. 

Sir: 

This claim is for the property of J. C. Pfleuger & Com- 
pany, a co-partnership. Prior to this time the Department 
has allowed the claim of J. C. Plleuger as an individual. 
There have been pending suits between the American Fac¬ 
tors, Ltd., and J. C. Pfleuger, Inc., in which the Alien Prop¬ 
erty Custodian and Treasurer of the United States have 
been made parties defendant. You are advised that certi¬ 
fied copies of the discontinuances of these suits have been 
received by the Department 

The citizenship of J. C. Pfleuger and his ownership of this 
property have been the subject of detailed and careful in¬ 
vestigation. His citizenship will be discussed first. 
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In this connection you are referred to the letter from the 
State Department of date August 13, 1920, wherein it ap¬ 
pears that tlie claimant was born in the Hawaiian Islands 
on February 21, 1801: that lie resided there until 1867; that 
he lived in Germany from 1867 to 1884, and in the Hawaiian 
Islands from 1884 to 1886, and in Germany from 1886 to 
1920. 

Pfine per Exhibit 12 

248 Claimant's father is reported to have obtained 
Hawaiian nationality and returned to Germany from 

Hawaii in 1867 for the purpose of establishing a branch 
office of II. Haekfeld & Company, Ltd. It also appears that 
the claimant succeeded to the management of this business 
at Bremen, Germany, in 1883, and that this office was 
maintained for the purpose of carrying on the business and 
protecting the interests of II. Haekfeld & Company of 
Honolulu. 

Proof is introduced and a number of documents are on 
lile showing that claimant was born in the Hawaiian Islands 
and! is entitled to all the rights, privileges and immunities 
of a native-born Hawaiian citizen. If further appears 
from letters, affidavits and other documents that claimant 
has taken the oath of allegiance to the Hawaiian Republic 
and that he possessed Hawaiian nationality on August 12, 
189t\ the date of the transfer of the sovereignly of that 
Republic to the United States. 

The Department of State refers to Section 4 of the Act of 
April 30, 1900, providing that: 

“All persons who are citizens of the Republic of Hawaii 
on August 12, 1898, are declared to be citizens of the United 
States.” 

It is further set out that the records of the State Depart¬ 
ment show that passports were issued to this claimant in 
19t|2, 1903, and 1915, and that on October 31, 1917, the De¬ 
partment of State authorized the Royal Spanish Embassy 
at Bremen, which had charge of American interests in 
Germany, to issue to this claimant a certificate of 

249 identity as an American citizen, and that on May 7, 
1920, the American Commissioner at Beilin was 

authorized to issue an emergency passport valid for his 
immediate return to the United States. It is further stated 
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in the letter from the State Department to the Alien Prop¬ 
erty Custodian that this claimant registered frequently at 
the American Consulate as an American citizen residing 
abroad. The State Department concludes that his foreign 
residence was shown to be primarily in the interest of 
American trade, and that he has satisfactorily explained 
his long absence from tin* United States and has retained 
his American citizenship acquired under the law. 

You are referred to the law of 1907 which gives the State 
Department jurisdiction of determining citizenship in 
such cases as this. In view of this law and in view of this 


determination of citizenship by the State Department in 
accordance therewith, you are advised that this Depart¬ 
ment considers the opinion of the State Department bind¬ 
ing and so recognizes claimant's American citizenship. 

The question of ownership of the property claimed has 
been subject to investigation by the Department. The issue 
in that connection is whether or not this claimant owns the 


entire property of the partnership of J. C. Plleuger & Com¬ 
pany. It appears that J. C. Plleuger & Company was the 
European representative of H. llackfeld & Company, Ltd., 
and that J. C. Pfleuger & Company was a partnership until 
1907, composed of X C. Pfleuger and one Carl Henoch. Mr. 
Henoch died in 1907 and it follows that the existing part¬ 
nership was dissolved. There are affidavits on file 
250 from bookkeepers and others to the effect that Mr. 

Pfleuger has been the sole owner of the partnership 
of J. C. Pfleuger & Company since 1907. You are advised 
that the Department has made an investigation of this 
firm in Honolulu and that nothing contrary to the affidavits 
and other proof on file has developed. 

You will, therefore, please find enclosed orders allowing 
this claim. 

Respectfully, 


For the Attorney General, 

Adna R. Johnson Jr. 

Special Assistant to the Attorney 
General. 


Enclosure 41974. 



1 

I 


APC-MM-770. 

* i/tt /22 


37*8 


ALIEN PROPERTY CUSTODIA5 

Statement of property taken over under Trust.fr?r9, 

m the name of.*.9*.*. 

except payments received by depositary since last report. 


Report 




Received from 


B. latkfald A Co., 
Hooolu, 


Hontirj if 
Trctnry, 


Property received i 


iu come 


Trent Trust Co., 
Honolulu, Hawaii. 


Stock! 

1S29 8ti. Pacific Ouino A Psrtlllaar Co. 

Dividends on above for quarter ending! 

: 3/30/1*.U 

9/30/1*. 

12 / 31/18 . . 

0. S. Liberty Loon Bandog recM fTon?a«2i*of*** 
nbova atook, I . , */. # 

$10,000 2nd Issue, j *.& «■ ^7/y • 

17,100 3rd Issue, : 

6 b,000 4th Issue <*.<7c 7//*//<s j 

Coupons fron above V>nde>. I .> *,906} 9* 

Cash roooived fron reporter, oheek (sole of etoek)j 


4,8*7! 00 
4,8*7; 00 
4,**t| 00 
4,887100 


JLSSa 


180 


Lest depositary*a Collision 


• O • • • • * • 0 0 0 4 


Int. on 3rd 1< 

■ 4th 

• 2nd 

■ 3rd 

• 4 th 

• 2nd 

■ 3rd 

• 4th 

■ 2nd 

• 3rd 

• 4th 


io, O.s. t.L. Honda, doe 9/15/19..1*. 


t-L. 

t.L. 


0 . 8 . 

o.s. 

0. 8, p.L. 
0*8. t.L. 
0.8. t.L. 
0.8# L.L. 
0.8. L.L, 
0.8. t.L* 
0.8. L.L. 
O.S. L.L. 


10/15/19.. 
11/15/19. 
3/15/BD,^.. 
4/15/ao..1.. 
5/15/20..!... 
9/15/20.4.. 
10/15/20..'... 
11/15/20.4.. 

J/15/21..;.. 

V 15/21 . 


Property, Except 
cash to be returned 


The seeurltlas held By the 
Trent Trust Oa«, Honolulu, 
at depositary. Until sold. 


{ Cash to 
to be re¬ 
turned 


ffeaaa bonds bald by tha 
800 ratary of tha 


*» 

g*T0 



180.067t V 

363 | 41 
1,402; 

212 : 

363: 

1,402: 

212 : 

363j 

1,402! 

212! 

363 ! 34 ' 

1.402 50 


251 
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AR J :PMD 


Department of Justice 


Pflueger Exhibit 12 B 

Claim Xo. 3788 

Trust Xo. 12639 
File Xo. 9-17-9-1921 

To the Alien Property Custodian: 

Whereas it appears that J. C. Pflueger has filed with the 
Alien Property Custodian a certain Notice of Claim, under 
oath, in the form and containing the particulars required 
by said Custodian, bearing the above claim number, and 
has made application to the President for the allowance 
thereof; that the property described in said Notice of 
Claim was conveyed, transferred, assigned, delivered or 
paid to said Custodian, or required so to be, or was seized 
bv him, and is now held bv him in the above trust under the 
authority of the Trading with the Enemy Act as the prop¬ 
erty of J. C. Pflueger & Co. that the claimant is the owner 
of said property; 

And whereas it further appears that the said claimant is 

neither an enemv nor an allv of enemv; and that the claim- 
• • • 

ant is entitled to the allowance of said claim under the terms 
of said act as amended; 

Now, therefore, under the authority of the said Act, the 
amendments thereto, and the Executive Orders made pur¬ 
suant thereto, it is ordered that the Alien Property Cus¬ 
todian pay, transfer and deliver the aforesaid property to 
J. C. Pflueger 

Done at Washington, D. C.. this 3rd day of February 
1920. 

By order of the Attorney General, 

Adna R. Johnson Jr. 

Special Assistant to the Attorney 
General. 
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Pflueger Exhibit 14 

2o4 Insular 

Possessions. August 16, 1918. 

Mr. Richard H. Trent, 

Honolulu, Hawaii. 

Dear Sir: 


It seems that J. C. Pflueger has been trying to get from 
Germany to America, claiming to be an American citizen, 
and we are informed that he holds certificate of identity as 
an American citizen but has been refused permission to 
leave Germany by the German authorities. 

Through the Spanish Embassy he has asked that his 
shares in Hackfeld & Company and Pacific Guano & Fer¬ 
tilizer Company be not taken over by the Alien Property 
Custodian and be not sold. 

Whether he is an American citizen or not, the fact that 
he is in Germany gives tlie Alien Property Custodian the 
control of his shares of stock, but if he is an American 
citizen he should hold them and not sell them. My informa¬ 
tion was that *J. C. Pflueger was a German and not an 
American by naturalization. Am I correct? If not, can 
you tell when he was naturalized? 

His stock in Hackfeld & Company must have been voted 
by power of attorney. Will you please let us know who had 
the power of attorney and voted it. 

Yours truly, 

WALTER I) DEXEGRE, 

Chief Division Insular Possessions. 


WDD: FI IB 
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Pflueger Exhibit 15 

255 ^ T. 12639 

Insular 

Possessions. 

August 17, 191S. 

To the Honorable, 

The Secretary of State. 

Washington, D. C. 

Sir: 


I acknowledge receipt of your communication of August 
14th transmitting a copy of a despatch from the American 
Minister at The Hague, with its enclosure, and communica¬ 
tion from The Royal Spanish Legation at Berlin, concern¬ 
ing the property of Johann Carl Pflueger, now in Germany, 
which l took control of under the ‘‘Trading with the Enemv 
Act*", because of Mr. Pflueger"s being in enemy territory. 

As the property consists of shares of stock in II. Hack- 
fold & Company and the Pacific Guano & Fertilizer Com¬ 
pany of Honolulu, 1 will make further inquiries concerning 
the status of these shares from my representative in Hon¬ 
olulu, and will inform you of what action has been or will 
be taken. 

Respectfully, 

A. MITCHELL PALMER. 

WDD :FHB 

Pflueger Exhibit 16A 
(Translation of Pflueger Exhibit 16) 
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256 Certificate 

The holder of this certificate, an American citizen, Mr. 
J. C. Ptlueger, residing at 11 Richard Wagner Street, is 
under the protectorate of tile local Spanish Consulate. As 
a foreigner, he shall enjoy Germany's hospitality. By vir¬ 
tue of an Order of the Military Council, no official action 
whatever shall be taken against him. Bremen, January 20, 
1010. 

MILITARY COUNCIL OF BREMEN 
Safety Service 


Executive LA. (Signature unclear) 

Commissionership of Police and Judicial Affairs. 

(Seal of Military Council of Bremen, Safety Service) 
(Seal of Commissionership of Police and Judicial 
Affairs.) 
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258 Pflueger Exhibit IS 

Original 

Report Xo. 32092 
Trust Xo. 12644 

Alien Property Custodian 

Demand by Alien Property Custodian for Property 

Extracts from “Trading with the enemy Act”: 

Sec. 7(c). “If the President shall so require, any money 
or other property owing or belonging to or held for, by, on 
account of, or on behalf of, or for the benefit of an enemy 
or ally of enemy not holding a license granted by the Presi¬ 
dent hereunder, which the President after investigation 
shall determine is so owing or so belongs or is so held, 
shall be conveyed, transferred, assigned, delivered, or paid 
over to the alien property custodian.” 

Sec. 7(e). “Xo person shall be held liable in any court 
for or in respect to anything done or omitted in pursuance 
of any order, rule, or regulation made by the President 
under the authoritv of this Act. 

w 

“Any payment, conveyance, transfer, assignment, or de¬ 
livery of money or property made to the alien property 
custodian hereunder shall be a full acquittance and dis¬ 
charge for all purposes of the obligation of the person 
making the same to the extent of same. The alien property 
custodian and such other persons as the President may 
appoint shall have power to execute, acknowledge, and de¬ 
liver anv such instrument or instruments as mav be neces- 

« w 

sary or proper to evidence upon the record or otherwise 
such acquittance and discharge, and shall, in case of pay¬ 
ment to the alien property custodian of any debt or obliga¬ 
tion owed to an enemy or ally of enemy, deliver up any 
notes, bonds, or other evidences of indebtedness or obliga¬ 
tion, or anv securitv therefor in which such enemv or ailv 
of enemy had any right or interest that may have come into 
the possession of the alien property custodian, with like 
effect as if he or they, respectively, were duly appointed by 
the enemy or ally of enemy, creditor, or obligee.” 



220 ' 


JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


To IT. Hackfold & Company, Limited, 

Address Honolulu, Hawaii. 

I, A. Mitchell Palmer, Alien Property Custodian, duly 
appointed, qualified, and acting under the provisions of 
the Act of Congress known as the “Trading with the enemy 
Act,** approved October (5, 1017, and the executive orders 
issued in pursuance thereof, bv virute of the authority 
vested in me by said act, and said executive orders, after 
investigation do determine that the following property, to 
wit: 

Stock 

IS,") shares II. ITackfeld & Co. Common stock 
is by you owing and belonging to and held for, by, on ac¬ 
count of. and on India If of, and for the benefit of J. C. 
Pilueger Address: Bremen, Germany whom after inves¬ 
tigation I do determine to be an enemy not holding a license 
granted by the President, and I hereby require that the 
said money and property shall be by you conveyed, trans¬ 
ferred, assigned, delivered, and paid over to me as Alien 
Property Custodian to be by me held, administered, and 
accounted for as provided by law. 

Witness my hand and seal of office, this Dili day of De¬ 
cember, 1D1S. 

A. MITCHELL PALMER 
Alien Properly Custodian. 

By J. L. DAVIS 
Managing Director. 

H.D.G. 

The Trent Trust Co. is hereby designated as depositary, 
and is authorized to receive for and on behalf of the Alien 
Property Custodian, the property herein mentioned, and 
upon the service of this demand on you by said depositary, 
you are directed to deliver the said property to it forth¬ 
with. For itionev demanded checks mav be delivered to 

• • 

depositary, which in all cases should be made payable to 
the Alien Property Custodian. 

25b' Service of the within demand accepted this 22 day 
of January, 1919 

RICHARD H. TRENT 
Treasurer of II. Ilackfeld <£ Co.. Ltd. 
(in process of liquidation) 
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Served the within notice and demand on the within- 
named Ii. Ilaekfeld & Company, Limited at 306 Kauikeo- 
lani Bldg., King Street in the City of Honolulu, Hawaii, 
this 22nd day of January, 1010, by giving a true and cor¬ 
rect copy thereof, to "Richard li. Trent, Treasurer of the 
corporation of whom said demand is made, at the office of 
said corporation. 

( HAS. 0. HASH, JR. 

Endorsed: Alien Propertv Custodian Received Feb. 18 
1010 Xoted E.M. 2-21-10 


260 (10) Miscellaneous.—Make separate reports on 

separate blanks for each person whose property (in¬ 
cluding*: indebtedness owing him) is being reported. 

(11) Do not leave any schedule or question unanswered. 
If a negative answer is intended, write **Xone” or “Xo.” 

(12) If the space provided in any schedule in this form 
is inadequate, a complete schedule in like form and bear¬ 
ing the corresponding schedule number must be prepared, 
signed, attached to this report, and made a pari hereof. 
Do not put a part of the information in the space on this 
form and part on an attached sheet. 

(13) If the person making the report holds any of the 
property mentioned in any of the schedules jointly with 
others, this fact must be stated in such schedules, with the 
names and addresses of the joint holders or custodians. 
Persons holding property jointly may report jointly. 


To Alien Property Custodian, 

Washington, I). C. 

The undersigned, in pursuance of the act of Congress 
known as the “Trading with the enemy Act,” approved 
October 6, 15)17, hereby makes the following written state¬ 
ment containing the particulars required by the Alien Prop¬ 
erty Custodian (except as reported on special forms) of all 
the property, beneficial or otherwise, which the undersigned 
on October 6, 1917, held, had, or had custody or control of, 
or now holds, has, or has custody or control of, alone or 
jointly with others, of, for, or on behalf of the herein- 
named enemy or ally of enemy, or person whom the under¬ 
signed may have reasonable cause to believe to be an enemy 


•>•>») 
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or all'v of enemv; ami of all indebtedness owing on or after 
October 6, 1917, by the undersigned to such enemy or ally 
of enemy or person whom the undersigned may have rea¬ 
sonable cause to believe to be an enemy or ally of enemy, 
to wit: 

A. 

Xante of individual, partnership, association, or corpo¬ 
ration making report: II. I lackfold Company, Limited, 

Address: Fort Queen Sts Honolulu, Honolulu Terri- 
torv of Hawaii 

B. 

Xante of enemy or ally of eneiuv or person whom person 
reporting may have reasonable cause to believe to be an 
enemy or ally of enemy whose property (including indebt¬ 
edness owing him) is being reported: .J. C. Pflueger 

Lhst known residence or address Bremen, Germany 
(Give the residence or address of the person whose prop¬ 
erty is being reported, as the same is registered or re¬ 
corded on the books of the person reporting, together with 
any information showing any subsequent change of resi¬ 
dence or address.) 

Of what country (if known to person reporting) is per¬ 
son whose property is being reported a subject or citizen? 
United States of America 

Schedule 1. 

Money . ('hecks, and Draffs Da//able on Dew and. 

This schedule includes gold, silver, currency, checks, and 
drafts payable on demand. (Time drafts and bank ac¬ 
counts should be included under Schedule S.) 

Money Xone $ Xone 

Give detailed description, date, bank, drawer or maker, 
payee, endorser, number of cheek and amount, place of 
payment, and the capacity in which the same is held. If 

anv check or draft scheduled is for anv reason worth less 

• • 

than its par value, this fact should be stated in this sched¬ 
ule. 

Checks Xone 

Drafts payable on demand Xone 

261 The following questions must also be answered by 
the person making this report: 
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Did you on February 3, 11)17, other than as stated in this 
report, hold, have, or have the custody or control of any 
property, beneficial or otherwise, alone or jointly with 
others, of, for, or on behalf of the person named in Divi¬ 
sion B hereof, or were you on February 3, 11)17, other than 
as stated in this report, indebted in any way to the person 
named in Division B thereof ? 

Answer No. 

Did you on February 3, 1917, hold, have or have the cus¬ 
tody or control of any property, beneficial or otherwise, 
alone or jointly with others, of, for, or on behalf of any 
other person than the one named in Division B hereof, who 

is an enemv or allv of enemv or whom vou mav have roa- 
» » • » • 

sonable cause to believe to be an enemv or allv of enemv 

• • « 

and of which you have not yet made report to the Alien 
Property Custodian, or were you on February 3, 1917, in 
any way indebted to such other person and have not made 
report of such debt to the Alien Property Custodian? 

Answer No. 

(If either question is answered in the affirmative, addi¬ 
tional forms will be furnished upon request.) 

(Signature of party making report) 

II. HACKFKLI) & COMPANY, LIMITED 
(Seal) RICHARD II. TRENT, Treasurer 

(Partnerships should sign by member or duly authorized 
representative. Corporations or associations should sign 
by officer or duly authorized representative, and should 
affix corporate or official seal.) 





State of. 

County of .,£$: 

I swear (or affirm) that the foregoing report and an¬ 
swers therein made are true and correct. 


Subscribed and sworn to before me this 
., 191 


dav of 
* 









JOHANN C. PFLUEGKR VS. UNITED STATES ET AL. 


224 

Atjidaeif of Member or Representafire of Partnership 

Making Report. 

State of. 

County of .. ss: 

I swear (or affirm) that I am. 

of the partnership making the foregoing report, and that 
the foregoing report and answers therein made are true 
and correct. 


Subscribed and sworn to before me tins 
., 191 


dav of 


Affidavit of Officer or Representative of Corporation or 
Association Making Report. 

Territory of Hawaii 

('if// and Count// of Honolulu, ss: 

I swear (or affirm) that I am the Treasurer of the corpo¬ 
ration making the foregoing; report, and that the foregoing 
report and answers therein made are true and correct. 

RICHARD H. TRENT 

Subscribed and sworn to before me this 31st day of Oc¬ 
tober, 191S 

BERNICE K. DWIGHT 

(Seal) Solar// Public. 1st Judicial 

Circuit. Territor// of Hawaii 
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Letterhead of 





COPY 


American Factors, Ltd., 

Successors of 

H. Hackfeld <$: Co., Ltd., 

Honolulu, T. H. 

September 17, 1918. 

Richard H. Trent, Esq., 

Special Representative, Alien Property Custodian, 
Hawaiian Islands, 

Honolulu, T. H. 

Dear Sirs: 

J. C. Pfiueger, Trust Xo. 12(544, Report Xo. 13233: 

\Ye bee, - to acknowledge receipt of your valued favor of 
the 16th inst. contents of which had our careful attention. 

In reply we wish to state, that the report made by Messrs. 
II. Hackfeld & Co., Ltd., under date of January 5, 1918, 
regarding the enemy stockholders of the corporation on 
A. P. C. Form 101 included the certificate for 185 shares 
held bv Mr. Pfiueger in Bremen, Gcrmanv. On the other 
hand, the report by Messrs. H. Hackfeld <& Co., Ltd., on 
Form 100, on the property of Mr. J. C. Pfiueger did not, 
and could not contain the certificate in question, as same 
was to be made “on all the property, which the under¬ 
signed on October 6, 1917, held, had, or had custody or 
control of, or now holds, etc. etc. ? ’ If the Alien Property 
Custodian desires to have a report on the 185 shares of 
II. Hackfeld & Co., Ltd., as Custodians of the property of 
Mr. J. C. Pfiueger, we do not quite see, how this can be 
accomplished, as the certificate was not in our custody. 

AYc enclose herewith a copy of the above mentioned re¬ 
port by Messrs. H. Hackfeld & Co., Ltd., on their enemy 
stockholders on Form 101 for your information. 

If this information is not sufficient, kindly advise us. In 
the meanwhile, we remain 

Yours verv trulv, 

AM ERICA X FACTORS, LIMITED. 

(Signed) ALLEX AY. T. BOTTOMLEY. 

President and Manager. 


CK/SM 
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263 Pflueger Exhibit 19 

J. 0- Pflueger, 

Bremen. 

Department of Foreign Affairs. 

Honolulu, H. I., 14 Oct 1896 

274/96 

Sir: 

I am directed by the Minister of Foreign Affairs to 
acknowledge the receipt of the oath of Mr. J C Pflueger to 
support the constitution and Laws of the Republic of 
Hawaii, subscribed and sworn to before you as Hawaiian 
(/barge d'Affairs and Consul General for Germany. The 
oath will be duly filed in the archives of the Government. 
I have the honor to be Sir Your obedient servant 

GEO. 0. POTTER. 

Secretary 

MR. H. F. GLADE 
Charge d' Affaires for Hawaii 
&e &c 

Bremen Germany. 

264 Pfl a eger Exh ibit 20 

Endorsed: Alien Property Custodian Received Feb 
24 1921 3789 

Alien Property Custodian 
Division Insular Possessions 


Honolulu, T. II. 


February 12, 1921. 

Claim—3789 
Trust—12644 
J. C. Pflueger 

Alien Property Custodian, 

Washington, I). C. 

Dear Sir: 

Attention: Mr. II. B. Caton, Director Bureau of Trusts. 

Allow us to refer to our letter to you on this subject, 
dated December 23, 1920, with its inclosure of a copy of a 
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letter received by us from Davies, Auerbach & Cornell, and 
a copy of our reply thereto. 

We are now handing you copy of another letter just re¬ 
ceived from Davies, Auerbach & Cornell, and a full copy of 
the release which we have asked them to have Mr. Pflueger 
sign. 

You will note that these gentlemen are endeavoring to 
prevent their client from signing a full and final release 
(with certain specified exceptions), and are insisting that 
we accept a partial release in the same form used by you 
when you returned only a part of the property covered by 
his claim. 

They want us to accept a release with the restriction, “to 
the extent of .. .. ” the specific items we are now returning, 
thus leaving the matter open for further claims on their 
part—and 1 cannot but suspect that they are trying to pave 
the way for an attack on the Ilackfeld Company reorgan¬ 
ization. 

Furthermore, they desire to have omitted the name of 
Trent Trust Company from that part of the receipt where it 
occurs for the second time. 

If an appeal is made to you for a modification of the re¬ 
ceipt, I trust that you will sustain us in the position we have 
taken in the matter. 

Sincerelv vours, 

1-12-0 RICHARD H TRENT 

In the correspondence of the Alien Property Custodian 
the word “enemv” is used as meaning “enemv” or “allv 
of enemv,” as defined bv the Trading with the enemv Act. 

265 Request For Leave to File Further Affidavits in Sup¬ 
port of Defendants' Motion for Summary Judg¬ 
ment 

Filed October 19 1939 

# # # 

Now come the defendants, and, pursuant to Rule 56(e) 
of the Rules of Civil Procedure, request the Court to per¬ 
mit the filing of the attached affidavits of Harry LeRoy 
Jones and Walter J. Roth to supplement the affidavits here- 
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tofore filed in support of the defendants’ motion for sum¬ 
mary judgment herein. 

FRANCIS M. SITEA 

Assistant Attorney General 

FREDERICK BERNAVS WIENER 

Special Attorney, Depart went of 
Justice 

FREDERICK L. SMITH 

Attorney. Depart went of Justice 

2G6 Reply Afjidarit in Support of Defendants' 

Motion for Sum wary Judgment 


Harry LeRoy Jones, being duly sworn, on oath deposes 
and savs: 

1. L am Chief Attorney of the Alien Property Bureau of 
the Department of .Justice. In this capacity I represented 
the Government at the taking of much of the testimonv in 
Rodiek, Executor of 1 luckfold v. The United States, Con¬ 
gressional 1774j, a Congressional reference in the Court 
of Claims. This proceeding is still pending. Mr. Reuben 1). 
Silliman of the New York bar, who appears of counsel for 
the plaintiff in the present suit, represented the plaintiff in 
the Court of Claims proceeding. In that proceeding was 
litigated the value of IT. Hackfeld & Co., Ltd., of Honolulu, 
Hawaii, as of January 1918. Inasmuch as it was a Congres¬ 
sional reference, laches on the part of the plaintiff there 
was no bar to the proceeding, but was simply a fact to be 
reported to Congress. 

2. The complexity of II. Hackfeld & Co., Ltd., appears 
from the allegations of paragraph 7 of the bill of complaint 
in this case. The difficulty of arriving at a proper conclu¬ 
sion as to the value of that concern is also illustrated by 

the course of Tsenberg v. Sherman, 212 Calif. 454, 
267 298 Pac. 1004, 299 Pae. 528, cert, denied 286 U. S. 

547, in which proceeding Pfiueger was a co-plaintiff. 
See paragraph 22 of the bill of complaint herein. This case, 
which is known as the California litigation, was in the 
courts for nearly eight years. At the trial, testimony was 
taken on no less than 112 court days, and the transcript of 
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testimony runs to 15,473 pages. The finding of the trial 
court, which was not disturbed on appeal, was to ihe effect 
that the price of $7,500,000 for which the property of H. 
Hackfeld & Co., Ltd., was sold was a fair one. For a state¬ 
ment of the facts on which this conclusion was based, ref¬ 
erence is made to the opinion of the California Supreme 
Court, 212 Calif, at 462-485: 298 Pae. at 1007-1017. 

3. While counsel for the defendants here believe that the 


finding there made was amply justified by the facts, the 
opinion of the California court is cited here, not for the cor¬ 
rectness of the conclusions reached, but as a statement of 


the elements and items of value which appear on the ulti¬ 
mate valuation of II. Hackfeld & Co., Ltd., and also as a 
statement of the contentions of the opposing parties as to 
those items and elements. 


4. When 1 presented the evidence for the Government in 
the Court of Claims proceeding mentioned in paragraph 1 
of this affidavit, I found that the Government's case was 
very much handicapped by the lapse of time since the 
transactions in question. Whereas, the California litiga¬ 
tion had been tried in 192!- and 1925, six, seven, and eight 
years after the transactions in question, the Government 
in the Court of claims proceeding was faced with the task 
of adducing testimony as to transactions seventeen, 
eighteen, and nineteen years after the event. By this time, 
the recollections of even the most conscientious witnesses 


had failed, and the testimony of others simply demonstrated 
the effect of wishful thinking on human memory. The testi¬ 
mony of Georg Rodiek and John F. Hamburg, former 
vice-president of II. Hackfeld & Co., Ltd., who were 
268 forced out of office as the result of the reorganization 


of 1917-1918, was particularly unreliable, and was 
contradicted in many respects, not only by contemporaneous 
communications written by these men, but also by their own 
testimony in the California litigation. 

5. Moreover, at the present time, a great many important 
witnesses, whose testimony the Government regards as in¬ 
dispensable in any proceeding involving the valuation of 
H. Hackfeld & Co., Ltd., as of January 1918, have died. 
Their names and positions are listed in the paragraphs 
which follow. 
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G. Richard II. Trent is dead. He was the Alien Property 
Custodian's representative in Hawaii and President of 
Trent Trust Company, Ltd., which acted as the Custodian’s 
Hawaiian depositary. lie was a central figure in the Hack- 
feld reorganization. Tile importance of his testimony is 
shown bv the circumstance that in the California litigation 
his evidence covers aproximately 4210 pages of the tran¬ 
script. It would be manifestly unfair to force the defen¬ 
dants to trial with a witness of such importance unavail¬ 


able. Trent was unavailable as a witness because of illness 


when evidence was taken in the Court of Claims proceeding, 
and has since died. 


7. Walter I). Pcnegre, former head of the Division of In¬ 
sular Possessions in the Office of the Alien Property Custo¬ 
dian, is dead. Dcnegre played an important part in the 
conferences and discussions which preceded the ultimate 
reorganization of II. I lackfold Co., Ltd. 

8. H. P. F. Schultze, Treasurer of H. Ilackfeld & Co., Ltd., 
in 1917-1918, and for many years previously, is dead. His 
testimony would have been invaluable with reference to the 
value of the Ilackfeld business. 


9. August llumburg. Head of the Merchandising Depart¬ 
ment of II. Ilackfeld Co., Ltd., and a director until Jan- 
uarv 1918, is dead. His tostimonv would have been invalu- 
able as to the conditions in Honolulu which led to the Jan¬ 


uary reorganization in 1918. 

2G9 10. Paul R. Isenberg, a director of II. Hackfold & 

Co., Ltd., until January 1918, is dead. Isenberg, a 
resident of Hawaii and an American citizen, was one of the 
so-called loyal citizen stockholders, lie was a large stock¬ 
holder in the Company, and his testimony would have been 
valuable as showing the attitude toward the reorganization 
takcjn by those stockholders who were permitted to take 
stock in the new company. 

11. George Sherman, who was one of the Alien Property 
Custodian's advisers on tin* Islands and became a director 


of H. Ilackfeld & Co., Ltd., in April 1918, is also dead. He 
was a wholly disinterested director without any previous 
connection with any other Hawaiian sugar interest. His 
tostimonv would have been immenselv significant. 

12. A. W. T. Bottomley, who was also one of the reorgan¬ 
izers and the first president of the new concern, is also dead. 



■JOHANN C. PFLUEGER VS. UNITED STATES ET AL. 


231 


13. Commodore Dennis Mahan, who was United States 

cable censor at Hawaii (hiring the war, is also dead. He 

would have been able to supply valuable testimony as to 

the nature of tile activities of II. Ilackfeld & Co., Ltd., which 

led to the imposition by the Government of a censorship on 

cables, an act which seriously hampered Ilackfeld & Co.’s 

business. Commodore Mahan’s testimonv would have 

• 

thrown light on the problem of whether these restrictions 
were justified as necessary wartime precautions. 


14. The Hawaiian Audit Co., a concern which made an 
audit or valuation of the assets of II. Ilackfeld & Co., Ltd., 
in 1918, has been dissolved, and when I was in Honolulu in 
1936 in connection with the Court of Claims proceeding, 
I was informed that the accountant who actually prepared 
the audit had died. Inasmuch as the parties differ as to the 
weight to be attached to the audit which was made, this 
testimony is essential to a presentation of the case. 

15. Guy D. Goff, former Assistant to the Attorney Gen¬ 
eral, and Charles E. Hotchkiss, Esq., of the New York bar, 
formerly counsel for the plaintiff herein, whose corre¬ 
spondence is attached to Plaintiff’s Notice to Admit, dated 

September 20, 1939, are both dead. 

270 16. In view of all these factors, the complexity of 

the valuation of H. Hackfield & Co., Ltd., as of Janu¬ 
ary 1918, the long lapse of time, and the consequent un¬ 
reliability of testimony, even though the same has been 
preserved by stipulation, and the death of many important 
witnesses, I am strongly of the opinion that the Government 
would be greatly handicapped in endeavoring to defend, at 
this time, the correctness of the valuation placed on the as¬ 
sets of H. Hackfeld & Co., Ltd., in 1918, a valuation which 
was then approved by the unanimous stockholders’ vote 
required by Hawaiian law for the sale of a corporation as 
a going concern. 


(s) HARRY LE ROY JONES 


Subscribed and sworn to before me this 17 day of Octo¬ 
ber, 1939. 


(s) SOPHIE D FREEMAN 
Notary Public in and for the 
District of Columbia 


(Seal) 
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271 Reply Affidavit in Support of Defendants' 
Motion for Summary Judgment 


Walter J. Roth, being duly sworn, on oath deposes and 
says: 

1. I am the chief of the Division of Bookkeeping, Audits 
and Accounts of the Alien Property Bureau of the Depart¬ 
ment of Justice (formerly the Alien Property Custodian’s 
office) and have been employed in said Division for twenty- 
one years. I am thoroughly familiar with the bookkeep¬ 
ing and accounting system used in the Division, both under 
the Alien Property Custodian and the Department of Jus¬ 
tice. The various ledgers and accounts relating to funds 

held are in mv custodv. 

• » 

2. In the Receipt and Release executed by J. C. Pflueger 
on the 23d day of April, 1921, filed in Alien Property 
Bureau Claim 3789, Trust 12(544. same being Exhibit “D. 
11** attached to the Defendants’ Motions to Dismiss and for 
Summary Judgment, filed herein on June 22, 1939, the 
claimant excepts the following items from the operation of 

the Receipt and Release: * # cash $52,863.64, 

272 United States Liberty Loan Bonds par value $265,- 
500, also proceeds of September 15, 1920 coupon on 
$500 Third United States Liberty Loan Bond, and the 
proceeds of October 15, 1920 coupons on $265,000 Fourth 
Unified States Liberty Loan Bonds, now held by the United 
States Treasury; and also excepting One Thousand Six 
Hundred Twenty-nine (1,629) shares of Pacific Guano and 
Fertilizer Co. stock, formerly standing in the name of J. C. 
Pflueger & Company, and the proceeds thereof now held by 
the United States Treasurer (under A. P. C. Trust No. 
12639) which will be made the subject of separate and fur¬ 
ther releases.” 

3. Of the excepted items above, the item of $52,863.64 in 
cash and the item of United States Liberty Loan Bonds par 
value $2(55,500 had previously been returned to the claimant 
under the same claim number, as evidenced by a Receipt and 
Release dated October 5, 1020, a certified copy of which is 
attached hereto marked Exhibit “A”. The ledger covering 
the claimant’s account shows that this payment was made. 
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4. Of the* items excepted above, the proceeds of the Sep¬ 
tember 15, 1920 coupon on a $500 Third United States Lib¬ 
erty Loan Bond and the proceeds of October 15, 1920 cou¬ 
pons on $265,000 Fourth United States Liberty Loan Bonds 
had previously been returned to the claimant under the 
same claim number, as evidenced by a Receipt and Release 
dated December 3, 1920, attaclul hereto and marked Exhibit 
“B”. The ledger covering the claimant's account shows 
that this payment was made. The said check was composed 
of the following items: 

Sept. 15, 1920 interest on 

$500 3d U. 8. Liberty Loan Bonds.$ 10.63 

Oct. 15, 1920 interest on 

$265,000 4th U. S. Liberty Loan Bonds. 5631.25 


$5641.88 

5. The remaining item excepted above; namely, one thou¬ 
sand six hundred and twenty-nine shares of Pacific 
273 Guano and Fertilizer Uo. stock and the proceeds 
thereof, the proceeds of said stock were returned to 
the claimant as the sole surviving partner of J. C. Pflueger 
& Company, as evidenced by a receipt and release executed 
February 16, 1922, filed in Alien Property Bureau Claim 
3788, Trust 12639, same being Exhibit **i). 12" attached 
to Defendants’ Motions to Dismiss and for Summary Judg¬ 
ment, filed herein on June 22, 1939. The ledger covering 
the claimant’s account shows that this payment was made. 

WALTER J ROTII 


Subscribed and sworn to before me this 17 day of Octo¬ 
ber, 1939. 

JOHN R. WRIGHT 


Notary Public in and for the 
District of Columbia 


(Seal) 
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APC-691 


Exhibit -J” 

Filed October 19 1939 


Receipt of a Person Claiming any Interest Right, or Title 
in or to Money or Property on Claim Filed under Sec¬ 
tion 9 of the “Trading with the Enemy Act”. 

Trust Xo. 12044 Claim Xo. 3789 


WHEREAS, pursuant to the provisions of Section 9 of 
the Act of Congress known as the “Trading with the Enemy 
Act”, and the regulations of the Alien Property Custodian 
in relation thereto, the undersigned has heretofore tiled 
with the Alien Property Custodian notice of claim against 
the money and property in the hands of said Custodian or 
the Treasurer of the United States taken as the property of 
J. C. Pflueger determined by said Custodian to be an 
enemy, and has also made application to the Attorney Gen¬ 
eral of the United States for the allowance of said claim 
uniU k r the authority conferred on said Attorney General by 
Article XXXII of the Executive Order of October 12, 1917; 

WHEREAS, the Attorney General, exercising the author- 
itv s^o conferred, has ordered the pavment of the monev or 
delivery of the properly hereinafter described to this ap¬ 
plicant : 

XOW. THEREFORE, in consideration of the premises, 
i, the undersigned, do hereby acknowledge payment of the 
money or delivery of the property to me by the Alien Prop¬ 
erty Custodian and the Treasurer of the United States, as 
follows; to-wit: 


(Insert here a complete list of property returned) 

Check of the Treasurer of the United States =2201 for 
Fifty-two Thousand, Eight Hundred Sixty-three Dollars 
and Sixty-four Cents ($52,8(13.04), drawn in the name of 
J. C. Pflueger, Tr. =12(144: also the following United States 
Libertv Loan Ronds: 


1—$ 500. 3rd U. S. 4 1 \ r / r Liberty Loan Rond, with March 
15, 1921 et seq. coupons attached: 

1—$ 5000. 4th U. S. 4 \\ c /c Liberty Loan Bond, and 
20-^- 10000. 4th U. S. 4 1 \ c /c Liberty Loan Ronds, with 
April 15, 1921 et seq. coupons attached. 
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275 And I do hereby further acknowledge and accept 
such money or other property as a full compliance 
with said order. 

IX COXSIDERATIOX of the premises, I do hereby re¬ 
lease and forever discharge the President of the United 
States, the Treasurer of tin* United States, A. Mitchell 
Palmer, individually and as Alien Property Custodian, 
Francis P. Garvan, individually and as Alien Property 
Custodian, and all other persons exercising the authority 
of them or of anv of them from anv and all rights, 
claims and demands of every kind, character and descrip¬ 
tion, whether joint or several, which I may have, based upon 
or arising out of any and all money or other property paid 
to or received by the Alien Property Custodian or by the 
Treasurer of the United States as the money or other prop¬ 
erty owing or belonging to. or held for, by, on account of 
or on behalf of, or for the benefit of J. C. Pflueger, to the 
extent of the cash and Liberty Bonds before mentioned, 
and without limiting the generality of the foregoing, I do 
further release and forever discharge them in respect to 
anything done or omitted in pursuance of any order, rule 
or regulation made by the President under the authority 
of this Act. 

WITNESS my hand and seal, at Xew York, X. Y., on the 
fifth day of October 11)20. 

—Witness— J. C. PFLUEGER 

CHAS. E. HOTCHKISS 
FRANK C. TITUS 

State of New York 

Count of New York SS: 

On this fifth day of October 1020 before me personally 
came J. C. Pflueger to me known, and known to me to be 
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the person described in, and who executed the foregoing 
instrument, and acknowledged that he executed the same. 

FRANK C. TITUS 

(Seal) Notary Public. New York 

County No. 56 New York 
Countv Register's No. 2070 
Certificate Filed in Kings 
County No. 48 Kings 
Countv Register's No. 2049 

Commission expires March 30, 1922. 

276 Exhibit *‘7C" 

Filed October 19 1939 


Receipt of a Person Claiming any Interest Right, or Title 
in or to Money or Property on Claim Filed under Sec¬ 
tion 9 of the ‘‘Trading with the Enemy Act”. 

Trust No. 12644 Claim No. 3789 


WHEREAS, pursuant to the provisions of Section 9 of 
the Act of Congress known as the “Trading with the Enemv 
Act' 1 ’, and the regulations of the Alien Property Custodian 
in relation thereto, die undersigned has heretofore filed with 
the Alien Property Custodian notice of claim against the 
mobey and property in the hands of said Custodian or the 
Treasurer of the United States taken as the property of 
J. C. Pflueger determined bv said Custodian to be an enemv, 
and has also made application to the Attorney General of 
the United States for the allowance of said claim under the 
authority conferred on said Attorney General by Article 
XXX11 of the Executive Order of October 12, 1917; 


WHEREAS, the Attorney General, exercising the author¬ 
ity so conferred, has ordered the payment of the money or 
delivery of the property hereinafter described to this ap¬ 
plicant ; 

NOW, THEREFORE, in consideration of the premises, 
I, the undersigned, do hereby acknowledge payment of the 
money or delivery of the property to me by the Alien Prop¬ 
erty Custodian and the Treasurer of the United States, 
as follows; to-wit: 
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(Insert here a complete list of property returned) 

Check of the Treasurer of the United Statens =2782 for 
Five Thousand Six Hundred forty-one Dollars and eighty- 
eight cents (s£5,641.8S) drawn in the name of ,J. C. Pflueger, 
Trust #12644. 

277 And I do hereby further acknowledge and accept 
such money or other property as a full compliance 
with said order. 

IX CONSIDERATION of the premises, I do hereby re¬ 
lease and forever discharge the President of the United 
States, the Treasurer of the United States, A. Mitchell 
Palmer, individually and as Alien Property Custodian, 
Francis P. Garvan, individually and as Alien Property 
Custodian, and all other persons exercising the authority 
of them or of anv of them from anv and all rights, claims 
and demands of every kind, character and description 
whether joint or several, which I may have, based upon or 
arising out of any and all money or other property paid to 
or received by the Alien Property Custodian or by the 
Treasurer of the United State's as the money or other prop¬ 
erty owing? or Indenting? to, or held for, by, on account of 
or on behalf of, or for the benefit of J. C. Pflueger to the ex¬ 
tent of the cash before mentioned and without limitating 
the generality of the foregoing. 1 do further release and 
forever discharge them in respect, to anything done or 
omitted in pursuance of any order, rule or regulation made 
bv the President under the authoritv of this Act. 

WITNESS my hand and seal, at New York, N. Y., on the 
3rd dav of December 11)20 

J. C. PFLUEGER 

—Witness— 

FRANK C. TITUS 
(’HAS. E. HOTCHKISS 

State of New York 

Comity of AY w York SS: 

On this 3rd day of December 1020 before me personally 
came J. C. Pflueger, to me known, and known to me to be 
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the person described in, mid who executed the foregoing 
instrument, and acknowledged that he executed the same. 

FRANK C. TITUS 

(Seal) X of art/ Public, New York 

County Xo. 56 Xew York 
County Register’s Xo. 2070 
Certificate Filed in Kings 
County Xo. 48 Kings 
County Register’s Xo. 2040 

Commission expires March 30, 1022. 

278 Affidavit of Johann Carl Pjlncfjcr 

Filed October 21 1030 


* * * 

District of Columbia: SS 

.Johann Carl Ptlueger, being first duly sworn, deposes 
and says: 


That he is the plaintiff in the above entitled action; 

That heretofore, to wit, on the 21st dav of February, 1024, 
the Trent Trust Company, Limited, of Honolulu, Territory 
of Hawaii, filed its petition for allowance of accounts as 
Trustee in Liquidation for the shareholders and creditors 
of H. Hackfeld & Company, a Hawaiian corporation, in 
dissolution; 

That said petition was filed in the Circuit Court of the 
First Judicial Circuit of the Territory of Hawaii and is 
numbered Equity Xo. 2575 on the hies of said court; 

That thereafter, to wit, on or about September 5, 11)24, 
objections to said accounting were filed by your affiant to¬ 
gether with sixteen other shareholders of 11. Hackfeld & 
Company; that the objections tiled were based on the 
theory that the assets of II. Hackfeld Company, Limited, 
had been sold to American Factors Limited at a price ma¬ 
terially less than their true value. 

That by stipulation dated October 31, 15)24, of the parties 
in that certain action entitled “In the Superior Court of 
the State of California, in and for the City and 
279 County of San Francisco, J. C. Isenberg, et al., 
Plaintiffs, vs. George Sherman, et al., Defendants,” 
numbered 14914 on the files of said court, said accounting 
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proceeding: was continued until after the disposition of said 
case of Isenberg, et al., v. Sherman, et ah, by the courts of 
the State of California, as was likewise continued the 
proceeding: in a complaint filed on October 17, 1924, by 
affiant, tog-ether with sixteen other shareholders of II. Hack- 
fold & Company in the Circuit Court of the First Judicial 
Circuit of the Territory of Hawaii and subsequently re¬ 
moved to the Federal Court; 

That on July 29, 1932 in the case of Trent Trust Com¬ 
pany, Limited, Kquitv Xo. 2575 in the Circuit Court of the 
First Judicial Circuit Territory of Hawaii a petition for 
the allowance of supplemental accounts covering the period 
January 16, 1924 to June 30, 1932 was filed. 

That on December 21, 1935 in said equity cause Xo. 2575 
the petition for the allowance of supplemental accounts 
covering the period July 1, 1932 to Xovember 15, 1935 was 


filed. 

That on May 20, 1936 in said equity cause no. 2575 hear¬ 
ings were commenced in Honolulu with respect to the ac¬ 
counts filed. It was agreed that affiant should proceed to 
file amended and supplemental objections to the first ac¬ 
count with the right on the part of the petitioner, Trent 
Trust Company to strike these objections. 

That on August 5, 1936 supplemental answer to the peti¬ 
tion and supplemental objections to the accounts were filed 
in said equity cause no. 2575 on behalf of affiant and others. 

That on September 9, 1936 the Court in equity cause no. 
2575 granted a motion to strike objections filed by respon¬ 
dents. 

That on October 23, 1936 in equity cause no. 2575 a hear¬ 
ing was had on a motion to enter interlocutory decree as 
proposed by petitioner's attorneys and on the same 
280 date the interlocutory decree was signed by the court 
and filed. Thereafter on October 27, 1936 a notice of 
appeal and motion for interlocutory appeal was filed, the 
motion for interlocutory appeal was denied on Xovember 
30, 1936. 

Thereafter an appeal was taken from the decision in 
equity no. 2575 to the Supreme Court of Hawaii which ap¬ 
peal was dismissed on or about March 29, 1937. 

Affiant has personal knowledge of the matters set forth in 
the foregoing affidavit and affiant being a party to equity 
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no. 2575 in the Circuit Court of the First Judicial Circuit 
Territory of Hawaii is competent to testify to the matters 
stated therein. 

JOH A XX CARL PFLUKGKR (sgd) 

Subscribed and sworn to before me this 20 dav of Octo¬ 
ber A. D. 1930. 

MARGARET FINCH 

(Notarial Seal) X of (try Public, I). C. 

My commission expires: Oct. 1, 1942 
2S1 Mctnorandnnt Opinion 

Filed November 14 1939 


Under the Trading with the Knemy Act the right of the 
plaintiff is limited to the return of the property seized by 
the Alien Property Custodian or of its proceeds. The juris¬ 
diction of this Court over suits against the United States is 
limited to those cases in which the United States has con¬ 
sented to be sued. The plaintiff sues to recover just com¬ 
pensation and there is no provision for such a suit under 
the Trading with the Knemy Act. As the claim of the plain¬ 
tiff exceeds the sum of $1(.KK)0.00, this Court has no juris¬ 
diction under the Tucker Act, and the plaintiff has cited no 
othei* act of Congress applicable to his claim. 

I think therefore that, apart from any other question, 
this Court is without jurisdiction to entertain this suit, and 
the Complaint should be dismissed with Costs. 

BAILEY, 

J. 


2S2 Final Order 

1 Filed November 22 1939 

# * # 

This cause coming on to be heard on October 24, 1939, 
on defendants’ motion to dismiss and for summary judg¬ 
ment, counsel on both sides having been heard, and the Court 
being fully advised in the premises, it is this 22nd day of 
November, 1939, pursuant to and in accordance with the 
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memorandum opinion filed herein under date of November 
14, 1939, 

ORDERED, that the bill of eomj)laint herein be and the 
same is hereby dismissed for want of jurisdiction, with 
costs. 

JENNINGS BAILEY, 

Justice 

No objection as to form: 

GEORGE L. IIART, Jr. 

Attorney for the Plaintiff 

283 Notice of Appeal 

Filed December 11 1939 
# # # 

Notice is hereby •riven this 11 day of December 1939, 
that Johann Carl Pfiueger hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 22nd day of No¬ 
vember, 1939, in favor of the defendant abovementioned, 
against said Johann Carl PHueger in which the court dis¬ 
missed the action with costs to the defendant. 

GEORGE L. HART, Jr 
Attorney for Plaintiff 

Memoranda 

December 11-1939. 

Bond on appeal for $250.00 filed. 


January 6-1940. 

Time for filing transcript of record in United States 
Court of Appeals extended to and including March 7, 1940. 

284 Stipulated Designation of Record 

Filed Januarv 6 1940 


Plaintiff and defendants in the above entitled cause, 
through their counsel of record, in pursuance to Rule 75 
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(f) of 1 the Rules of Civil Procedure for the District Courts 
of the United States, do hereby stipulate and agree that 
the parts of the record, proceedings, and evidence set forth 
below shall he included in and form the record on appeal 
in this cause. 


It is further stipulated and agreed that the Clerk of the 
Court in preparing the record shall omit from any plead¬ 
ings or other papers the jurats, and with regard to any ex¬ 
hibits filed in the cause shall omit any certificates of au¬ 
thenticity attached thereto. The record as stipulated be¬ 
tween the parties is as follows: 

(I) Rill of Complaint. Include Exhibit A. 

(II) Defendants' defense in point of law and Answer. 
(Attached Exhibits A and B to be omitted.) 

(III) Stipulation filed April 22, 1938, but omitting para¬ 
graph 9 thereof. 

(IV) Stipulation dated August 30, 1938 and filed August 
31, 1938. 

(V) Order substituting party defendant dated January 
30, 1939. 

285 (VI) Defendants’ request for admissions under 
Rule 36, filed May 20, 1939, (certificate of Secretary 
of State to be omitted). Emergency passport application 
consisting of two photostat sheets to be included and re¬ 
produced in facsimile form, pages 36 & 37 

(VII) Defendants’ motion to dismiss and for Summary 
Judgment. The attached affidavits and exhibits to be in¬ 
cluded or omitted as follows: 

1. Omit affidavit of Ernst Theodor Arndt. 

2. Include English translation of letter dated February 
25,1922, signed by J. C. PHueger. 

3. Omit letter typewritten in German dated February 
25,1922 signed by j. C. PHueger. 


4. Include affidavit of Frederick Bernays 


Wiener dated 


June 19, 1939. 

5. Omit D-5 consisting of certificate of Cordell Hull, Sec¬ 
retary of State, certificate of Francis A. Lane, Vice-Con¬ 
sul of the United States of America and two pages photo¬ 
static copy “Bremer Xachrichten”. 

6. Include English translation entitled “appeal” and des¬ 
ignated “D-5-A” and change next to last line to read 
“among some hundred names is”. 
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7. Include D-0 Mixed Chums Commission entire. 

8. Include J)-7 Mixed ''laims Commission entire. 

9. Include letter dated September 3, 1919 to American 
Factors Limited from .J. C. Pfiueger & Company designated 
D-8. 

10. Omit two pliotostatic pages designated I)-10 and 
pliotostatic page designated D-10 (a), all of same being 

written in long hand in the German language. 

286 11. Omit certificate of Sam K. Whitaker dated 

April 27, 1938 and designated D-ll, but include three 
page receipt dated April 23, 1921 signed by J. C. Pfiueger. 

12. Omit certificate of Sam E. Whitaker dated April 27, 
1938 and designated I)-12 but include two page receipt 
dated February 16, 1922. 

13. Include D-35) Complaint Hawaiian case entire except 
for Clerk's certificate. 

14. Include docket entries of the United States District 
Court, Territory of Hawaii designated I)-40, but omit 
Clerk’s certificate attached thereto. 

15. Include certificate of William F. Thompson, Jr., 
Clerk, United States District Court, Territory of Hawaii 
designated D-41. 

(VIII) Include excerpts from pages 128-25) of Brief filed 
on behalf of J. C. Pfiueger before the Mixed Claims Com¬ 
mission the same being designated Exhibit 9 and which 
reads as follows: 


The brief (Def. Exh. 9) states at pp. 28-29: 

“The claimant herein, Johann Carl Pfiueger, although 
an American citizen, was within the confines of the Ger¬ 
man Empire upon the outbreak of hostilities between the 
two countries. That fact alone, regardless of claimant’s 
citizenship, made him a technical enemy and made his prop¬ 
erty subject to seizure.” 

And at p. 30: 

“It is clear that under the Trading with the Enemy Act, 
American citizens resident in the enemy country, became, 
and remained, during such foreign domicile under the status 
of alien enemies. This would have been true under interna¬ 
tional law even if the Trading with the Enemy Act had not 
been adopted. 

“See Vattcl's Law of Nations, lib. 3, c*. 5, p. 88; 
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‘‘See page 477, 2 Montesquieu 12; 

"Ch iffy's Laic of Xat ions. 67. 

“To similar effect is the dictum of Puffendorf, in his 
I)e Jure Xafural > 1 Gentium. I». 8, c. 6, 21.’’ 

287 (IX) Deposition of J. C. Pfiueger taken on behalf 
of plaintiff at San Francisco, California May 2 and 3, 
and June 9, 1938 as per attached copies. 

(X) Plaintiff's request for admission of facts and genu¬ 
ineness of documents under Rule 36 filed September 20, 
1939. Include Exhibits A, B and C. 

(XI) Affidavit of William R. Roden berg dated September 
20. 1939. The attached exhibits to be included or omitted 
as follows: 

1. Include exhibit 1, reproduced in facsimile form. 234 & 
235. 


2. Include exhibit 2, reproduced in facsimile form. 236. 

3. Include exhibit 3. 

4. Include exhibit 4 (a) which is translation of exhibit 4, 
but oinit exhibit 4 which is printed and written in the Ger¬ 
man language. 

5. Include exhibit 5 (a) which is translation of exhibit 5 
but omit exhibit 5 which is typewritten in the German lan¬ 


guage. 

6. Include exhibit 6 (a) which is translation of exhibit 6 
but omit exhibit 6 which is written and printed in the Ger¬ 
man language. 

7. Include exhibit 7. 

8. Include exhibit 10. 

9. Include exhibit 11. 

10. Include exhibit 12. 

11. Include exhibit 12 (a). 

12. Include exhibit 12 (b). 

13. Include exhibit 14. 

14. Include exhibit 15. 

15. Include exhibit 16 (a) which is a translation of exhibit 
16 but omit exhibit 16 which is written and printed in the 

German language. 

288 16. Include exhibit 17 in facsimile form. 257 

17. Exhibit 18 as follows: 

(a) Omit certificate of James W. Morris. 

(b) Include demand by Alien Property Custodian con¬ 
sisting of two pages. 
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(c) Document entitled report of property; omit pages 
1-3-4-5-6 and backing; include pages 2 and 7. 

(d) Include letter dated September 17, 1918 Bottomley 
to Trent. 

18. Include Exhibit 19. 

19. Include exhibit 20. 

(XII) Defendants, request for leave to file further affi¬ 
davits in support of motion for summary judgment filed 
October 19, 1939 including attached affidavits of Harry 
LeRoy Jones and Walter J. Roth and including Exhibit A 
and B but omitting the certificates of Francis M. Shea, As¬ 
sistant Attornev General. 

(XIII) Affidavit of Johann Carl Pllueger dated October 
20, 1939 filed October 21. 1939. 

(XIV) Memorandum opinion of Mr. Justice Bailey filed 
November 14, 1939. 

(XV) Final order signed by Mr. Justice Bailey dated 
November 22, 1939 dismissing Bill of Complaint. 

(XVI) Notice of appeal filed December 11, 1939. 

(XVII) This stipulated designation of record. 

Dated January 6th, 1940. 

WILLIAM R. RODEXBERG 

GEORGE L. HART, JR. 

Attorneys for Plaintiff 

FRANCIS M. SHEA 

Assistant Attorney General 



FREDERICK BERNAYS WIENER 
Special Assistant to the Attor¬ 
ney General 

FREDERICK L. SMITH 
Attorney . Department of Jus¬ 
tice 


Attorneys for the Defendants. 
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Order Substituting Party Defendant 
Filed January 23 1940 


It appearing to the Court that there is a substantial need 
for continuing and maintaining the above action, and it 
further appearing that Robert II. Jackson, as Attorney 
General of the United States and as Alien Property Cus¬ 
todial!, has consented that he be substituted as party defen¬ 
dant in his capacities as aforesaid, it is by the Court this 
23rd day of January, A. I). 1940 

Ordered: That Robert II. Jackson in his official capacity 
as Attorney General of the United States and as Alien 
Property Custodian be and he hereby is substituted as 
party defendant in this cause in the place and stead of 
Frank Murphy, former Attorney General of the United 
States and Alien Property Custodian. 

F. DICKINSON LETTS 
Justice 

Consented to: 


ROBERT II. JACKSON 

Attorney Cem-rat of the United States and Alien 
Property Custodian 

By FRANCIS M. SHEA 

Assistant Attorney Oeneral 

No objection to entry of above order: 

GEORGE L. HART Jr 
Attorney for Plaintiff 

291 Stipulation Supplementing Designation of 

Record on Appeal 


Filed January 23 1940 

* * # • 

It is hereby stipulated and agreed by and between the 
parties to the above cause that the Designation of Record 
on Appeal herein be amended by adding the following: 
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1. The order signed January 23rd 1940 substituting Hon¬ 
orable Robert II. Jackson for Honorable Frank Murphy as 
party-defendant. 

2. This stipulation. 

GEORGE L. HART, Jr 
Attorney for Plaintiff 

Dated this 23rd day of January, 1940. 

FRANCIS M. SHEA 

Assistant Attorney General 

FREDERICK BERNAYS WIENER 
Special Assistant to Attorney 
General 

Attorneys for Defendants. 

292 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 291, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause No. 65816 in 
Equity, wherein Johann Carl Pflueger is Plaintiff and The 
United States of America, et al., are Defendants, as the 
same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 24th day of February, 1940. 

CHARLES E. STEWART, 
(Seal) Cleric, 

By CHAS. B. COFLIN, 
Assistant Clerk. 


Endorsed on Cover: No. 7613. Johann Carl Pflueger, 
Appellant, vs. The United States of America et al. United 
States Court of Appeals for the District of Columbia Filed 
Feb 26 1940 Joseph W. Stewart, Clerk 
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IN THE 


©nttcii States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7613. 


Johann Carl Pflueger, Appellant , 

v. 

The United States of America, et al. 

Appeal from the District Court of the United States 
for the District of Columbia. 


APPELLANT’S BRIEF. 


JURISDICTIONAL STATEMENT. 

The District Court had jurisdiction to hear and de¬ 
termine this action by reason of the provisions of Sec¬ 
tion 9(a) of the Trading with the Enemy Act as 
amended (Act of October 6, 1917, c. 106, Section 9, 40 
Stat. 419, Title 50 U. S. C. Appendix, Section 9) and 
the Fifth Amendment to the Constitution of the United 
States. 
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Jurisdiction is conferred on this Court to hear an 
appeal from a final order of the District Court for the 
District of Columbia by Act of Feb. 9, 1S93; 27 Stat. 
43o c. 74, Sec. 7 as amended; Title IS, Sec. 26, D. C. 
Code of 1929. 


STATEMENT OF CASE. 

This is an action brought pursuant to the provisions 
of Section 9(a) of the Trading with the Enemy Act 
and the Fifth Amendment to the Constitution of the 
Cnited States for the purpose of recovering just com¬ 
pensation for plaintiff's property which was seized 
by the Alien Property Custodian during the World 
War and was disposed of by him at a grossly inade¬ 
quate and arbitrary price. The suit is for the differ¬ 
ence between the full and true value of the property 
at tlie time of its seizure and the amount realized for it 
by the Custodian, which latter sum was subsequently 
returned to plaintiff. 

The sole question involved on this appeal is whether 
or not the District Court had jurisdiction to entertain 
such an action. The defendants’ answer alleges that 
the District Court was without such jurisdiction. 
Thereafter the defendants filed a motion to dismiss 
the suit as to the United States upon the ground that 
the United States had not consented to be made a 
party, to dismiss the suit as to all the defendants upon 
the ground that the District Court lacks jurisdiction be¬ 
cause it is a claim against the United States exceeding 
$10,000 and brought more than six years after the 
right accrued and to dismiss the suit upon the ground 
that the complaint fails to state a claim upon which 
relief can be granted under the Trading with the 
Enemy Act (K. 29). The defendants combined in said 


3 


motion a motion for summary judgment upon the 
ground tliat there was no genuine issue between the 
parties as to any material fact and that, therefore, the 
defendants were entitled to judgment as a matter of 
law upon the ground that plaintiff was an enemy at 
the time of the seizure of his property, that plaintiff 
had released the claim in suit and that plaintiff had 
been guilty of laches in prosecuting his claim (R. 
29-30). 

After hearing on said motion Mr. Justice Bailey, 
the trial judge, on November 14, 1939 fled his memo¬ 
randum opinion in which he stated that in his opinion 
the District Court was without jurisdiction to enter¬ 
tain the suit and that the complaint should be dis¬ 
missed (R. 240). On November 22, 1939 a final order 
was entered by the District Court dismissing the bill 
of complaint for want of jurisdiction (R. 240-1). Plain¬ 
tiff appealed from this order. 

The facts involved in this case are in the main not 
controverted by defendants. Plaintiff, an American 
citizen, was in Germany at the outbreak of the World 
War. He had been engaged in business there for a 
number of years, first as a partner and then as sole 
owner of the firm of J. C. Pflueger & Company (R. 106). 
The business of this firm was that of European repre¬ 
sentative of H. Hackfeld & Company, Limited, of Hono¬ 
lulu, Hawaii (R. 106). The Hackfeld Company was 
probably the largest commercial enterprise in the 
Hawaiian Islands. Its business was extensive and 
varied. It acted as factor for nine Hawaiian sugar 
plantations through which it handled approximately 25 
per cent of the total sugar output of the Hawaiian 
Islands. It operated the largest merchandising busi¬ 
ness in the Territory, with various branch offices in the 
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Islands and at New York and San Francisco. It was 
engaged in the insurance business and held the agen¬ 
cies for a number of important steamship lines. It 
conducted an extensive private banking business with 
its affiliated plantation corporations, stockholders, em¬ 
ployees and customers (R. 3). 

Plaintiff’s firm as European representative of the 
Hackfeld Company conducted an extensive business in 
Europe consisting of the purchase of goods for export 
to the Hawaiian Islands, shipping of such goods, re¬ 
ceiving and handling the sale of Hawaiian goods in 
Europe, insurance and financial and banking business 
for the Hackfeld Company and its customers (R. 106, 
112). Plaintiff’s business, which necessarily kept him 
in Bremen, was solely in the interest of American trade 
and commerce. 

After the United States entered the war some time 
elapsed before plaintiff learned that the Spanish dip¬ 
lomatic representatives had been designated for the 
protection of American interests in Germany (R. 164). 
Upon learning this plaintiff began his efforts to leave 
Germany and return to the United States. His first 
step in this direction was to obtain from the Spanish 
authorities a six months extension of his American 
passport, which he then held and which was granted 
on June 15,1917 (Pflueger Exhibit 2, R. 197). Shortly 
thereafter he applied for a new passport which was 
issued, but which did not reach Germany until May 
or June 1918 (R. 124). He made application to the 
German authorities for a permit to leave Germany 
and return to the United States (R. 124, 5). Permission 
was denied on June 1,1918 (Pflueger Exh. 5, R. 201, 2). 
Thereafter the Spanish Embassy in Berlin on June 21, 
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1918 issued to plaintiff a certificate of identity as an 
American citizen, permitting him to remain in Ger¬ 
many for the duration of the war (Pflueger Exh. 6, R. 
203). It was not until May 17, 1920 that plaintiff was 
able to leave for the United States (R. 125). On that 
date an emergency United States passport (Pflueger 
Exh. 17, R. 217) was issued to him by the United States 
Legation at The Hague. Three days later he sailed 
from Holland for the United States (R. 125) and has 
resided continuously in the United States since that 
time. 

During the war plaintiff was registered with the Ger¬ 
man authorities as an American citizen (Pflueger Exh. 
4, R. 201) and was required to report to the Bremen 
police and give an account of his activities at eight-day 
intervals (R. 109). During the entire period of the 
war plaintiff was considered to be a citizen of the 
United States by the United States State Department 
(Pflueger Exh. 7, R. 204, 5). 

On January 28, 1918 the then Alien Property Custo¬ 
dian seized 500 shares of preferred and 1246 shares of 
common stock of II. ITackfeld & Company, Limited, and 
1629 shares of Pacific Guano & Fertilizer Company, an 
Hawaiian corporation, all of which was the property of 
plaintiff (R. 4). The certificates for all of this stock 
with the exception of 185 shares of the common stock 
of the Hackfeld Company was at that time in the cus¬ 
tody of the Honolulu office of H. Hackfeld & Company, 
Limited. The Custodian, through the seizure of plain¬ 
tiff’s and certain other stock, obtained control of the 
Hackfeld Company and thereafter caused it to trans¬ 
fer all of its assets to American Factors, Limited, a cor¬ 
poration which he formed and controlled in return for 
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the sum of $7,500,000 (R. 5). The proceeds of this 
transaction were distributed to the stockholders of the 
Ilackfeld Company, plaintiff’s pro-rata share being de¬ 
posited by the Custodian with the Treasurer of the 
United States in a trust to plaintiff’s credit known as 
A PC Trust No. 12644. 

Pacific Guano & Fertilizer Company was affiliated 
with the Ilackfeld Company through stock ownership 
and personal connections of the interested parties (R. 
147). Plaintiff’s stock of the Pacific Guano & Fertilizer 
Company was sold principally to American Factors, 
Limited, at auction on January 16,1919 at an arbitrary 
price without notice to plaintiff or any opportunity to 
plaintiff to protect his interest in said property (R. 5). 
An ayerage price of approximately $155 a share was 
obtained (R. 96). The proceeds of the sale of plain¬ 
tiff’s stock were deposited with the Treasurer of the 
United States in APC Trust No. 12639. This sale was 
consummated after the Custodian and liis representa¬ 
tive in Honolulu, Trent Trust Company, had been 
placed on notice that plaintiff was an American citizen 
(Pflueger Exhibits 14, 15, R. 214-15). 

1 While the question of the adequacy of the sums rea¬ 
lised for plaintiff’s property is not involyed in this 
appeal, it is obvious that the amounts received were 
grossly inadequate. This is manifest from the fact 
that the net earnings of the Ilackfeld Company for the 
year 1917 amounted to approximately $2,400,000 (R. 
174), while the earnings of the Pacific Guano & Ferti¬ 
lizer Company amounted to $251,000 in 1916 and 
$164,000 in 1917 (R. 121) on a capitalization of 
$1,000,000 or 10,000 shares (R. 147) and the company 
paid dividends at the rate of 15 per cent (R. 121). 
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Upon plaintiff’s return to the United States in 1920 
he filed claims for the return of the proceeds of the 
sale of his property, which were allowed with a finding 
that he was “neither an enemy or an ally of enemy’’ 
(Pflueger Exhibits 10, 11, 12, R. 205-209) and the pro¬ 
ceeds then on hand were paid to him. Plaintiff then 
began to seek compensation for the loss sustained by 
him from the inadequate sums received for his prop¬ 
erty. In 1922 he filed a claim with the Mixed Claims 
Commission, which was denied (Defendants Exh. 6, 
R. .’16). In 1924, along with a number of other stock¬ 
holders of II. Ilackfeld & Company, Limited, plaintiff 
brought suit in the California courts against the pur¬ 
chasers of the Ilackfeld company, which resulted, after 
protracted litigation, in a judgment for defendants 
(See Iseuherg v. Slier wan. 212 Cal. 454, cert. den. 286 
L. S. 547). In 1928 he brought suit in the United States 
District Court for the Territory of Hawaii, charging 
fraud and conspiracy in the sale of his Pacific Guano 
& Fertilizer Company stock, which suit was subse¬ 
quently withdrawn (Defendants Exhibits 39, 40, 41, R. 
77-103). In 1929 he filed a further claim with the 
Mixed Claims Commission in connection with the Pa¬ 
cific Guano & Fertilizer Company stock, which was de¬ 
nied (Defendants Exh. 7, R. 42). After the denial of 
certiorari in the California case, plaintiff attempted to 
revive a companion case in Hawaii, which attempt 
failed in 1935 because there had been no summons and 
severance (See Pflueger v. Sherman, 293 U. S. 55; 
Pflueger v. Sherman, 75 F. (2d) 84 cert. den. 296 U. S. 
584). He also intervened in and filed objections to the 
account of Trent Trust Company, Limited, the Custo¬ 
dian’s depositary in Honolulu in an accounting pro- 
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coeding of Trent Trust Company as trustee in liquida¬ 
tion of IT. Ilackfeld & Company, which was finally de¬ 
cided adversely to him by the Supreme Court of 
Hawaii on March 29, 1937 (R. 238, 239). The present 
suit was filed on November 1, 1937. 

STATUTES INVOLVED. 

Section 7(c) of the Trading with the Enemy Act as 
amended, Act of October 6, 1917, c. 106, Section 7(c), 
40 Stat. 416, 50 U. S. C. Appendix, Section 7(c). (See 
appendix. ) 

Section 9(a) of the Trading with the Enemy Act, Act 
of October 6, 1917, c. 106, Section 9(a), 40 Stat. 419, 50 
1’. S. C. Appendix, Section 9(a). (See appendix.) 

! STATEMENT OF POINTS. 

The District Court erred in dismissing this suit for 
want of jurisdiction. Jurisdiction to hear and deter¬ 
mine all suits arising from the seizure of property pur¬ 
suant to the provisions of the Trading with the Enemy 
Act is expressly conferred on the District Court 
for the District of Columbia by Section 9(a) of the 
Trading with the Enemy Act and the Fifth Amend¬ 
ment to the Constitution of the United States and this 
includes suits for just compensation for seizures of 
property of American citizens. 
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SUMMARY OF ARGUMENT. 

Plaintiff is entitled to just compensation for his 
property which was seized and disposed of by the 
Alien Property Custodian. Jurisdiction to hear and 
determine plaintiff’s suit for the recovery of such com¬ 
pensation is expressly conferred on the District Court 
for the District of Columbia by Section 9(a) of the 
Trading with the Enemy Act. This section is highly 
remedial and must be broadly and liberally construed 
so as to provide an adequate remedy for the owner of 
seized property. 

The purported limitation of recovery to the seized 
property or its proceeds contained in Section 7(c) of the 
Trading with the Enemy Act does not limit the juris¬ 
diction of the District Court to hear this case. To so 
construe Section 7(c) would in effect make the ascer¬ 
tainment of just compensation for the seizure of a citi¬ 
zen’s property depend upon the action of an administra¬ 
tive officer of the government. The ascertainment of 
just compensation for property taken by the govern¬ 
ment is a judicial function and not even Congress, much 
less an administrative officer or the Executive, can de¬ 
termine it. If recovery for the seizure of property by 
the Alien Property Custodian is limited to the proceeds 
of the property, Section 7(c) of the Trading with the 
Enemy Act is and must be declared to be unconstitu¬ 
tional. 


10 


ARGUMENT. 

The seizure of plaintiff’s property by the Alien 
Property Custodian gave rise to an obligation on the 
part of the United States to pay plaintiff just compen¬ 
sation for it and it is this constitutional obligation that 
plaintiff is asserting in this suit. 

1 In a claim for just compensation founded upon the 
Constitution there must be some means of recovery 
and some forum to hear and determine the suit. In 
the leading case of Jacobs v. United States, 290 U. S. 
13, Chief Justice Hughes said, page 16: 

“The form of the remedy did not qualify the 
right. It rested upon the Fifth Amendment. 
Statutory recognition was not necessary. A 
promise to pay was not necessary. Such a promise 
was implied because of the duty to pay imposed 
by the Amendment. The suits were thus founded 
upon the Constitution of the United States.’’ 

' Under this language of the Supreme Court there 
must be some forum to hear and determine plaintiff’s 
claim for just compensation for the seizure of his 
property. This forum by the express provisions of 
the Trading with the Enemy Act as interpreted by the 
Supreme Court is the District Court. Jurisdiction of 
all suits pertaining to the seizure of property by the 
Alien Property Custodian was expressly conferred on 
the District Court for the District of Columbia by Sec¬ 
tion 9(a) of the Trading with the Enemy Act which 
provides in part as follows: 

“* # * said claimant may institute a suit in 
equity in the Supreme Court of the District of 
Columbia or in the district court of the United 
States for the district in which said claimant re¬ 
sides, * * * to establish the interest, right, title, 
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or debt so claimed, and if so established the court 
shall order the payment, conveyance, transfer, as¬ 
signment, or delivery to said claimant of the 
money or other property so held by the Alien 
Property Custodian or by the Treasurer of the 
United States or the interest therein to which the 
court shall determine said claimant is entitled.” 


This section of the Act is highly remedial and must 
be broadly and liberally interpreted in order to effec¬ 
tuate its beneficent purpose which was to give the in¬ 
jured citizen owner of seized property the full protec¬ 
tion of his constitutional rights. ‘‘The just purpose 
of the section is not to be defeated by a narrow inter¬ 


pretation”, Miller v. Robertson , *266 U. S. 243, 248. It 
must be construed so as to provide an adequate remedy 
for the owner of seized property. Central Union Trust 
Company v. Gar van, 254 U. S. 554, 566, Stoehr v. ]V al¬ 
ia ee, 255 U. S. 239, 245. 

In Kseher v. United States, 68 Ct. Cls. 473 (cert. den. 
281 U. S. 752), the Court of Claims held that exclusive 
jurisdiction to hear and determine a case of this nature 
was vested in the District Court by reason of the pro¬ 
visions of Section 9(a) of the Trading with the Enemy 
Act. That case involved the seizure of certain rail¬ 


road stock by the Alien Property Custodian which he 
sold to the Director General of Railroads. The stock 


was subsequently sold by the Director General at a 
profit of upwards of $1,000,000. The owners of the 
stock who had received the proceeds of the sale by the 
Custodian to the Director General brought suit in the 
Court of Claims to recover this profit. The Court of 
Claims held that it was without jurisdiction to enter¬ 
tain the action because Congress had, by Section 9(a) 
of the Trading with the Enemy Act, prescribed the 
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remedy for all eases involving the seizure of property 
by the Alien Property Custodian and that remedy was 
by suit in the District Court for the District of Co¬ 
lumbia. 

Notwithstanding the decision of the Court of Claims 
in the Esc her case, the trial court held that it was with¬ 
out jurisdiction to entertain this suit, giving as its 
reason that the Trading with the Enemy Act contains 
no provision for a suit for just compensation, but 
limits recovery to the return of the seized property 
or its proceeds. The trial court apparently adopted 
the theory of the defendants that the purported limi¬ 
tation of recovery to the property or proceeds con¬ 
tained in Section 7(c) of the Act ousted it of jurisdic¬ 
tion to hear this case and that plaintiff must be satisfied 
with the proceeds of his property irrespective of the 
adequacy and irrespective of the obligation imposed on 
the United States by the Fifth Amendment. The effect 
of this decision is to leave plaintiff entirely remediless. 

This cannot be the proper interpretation of the Act. 
As was said in ,Jacobs v. United States, 290 U. S. 13,16, 

“The amount recoverable was just compensa¬ 
tion, not inadequate compensation.” 

While this statement represents the views of the Su¬ 
preme Court over a period of a great many years, the 
court below ignored it and held that plaintiff must be 
limited in his recovery to the amount realized for his 
property by an administrative officer of the govern¬ 
ment. 

This case fall squarely within the reasoning of the 
Supreme Court in Becker Steel Company v. Cummings, 
296 U. S. 74. Applying the principles there enunciated 
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it is clear that the District Court did have jurisdiction 
of this action notwithstanding the provisions of Sec¬ 
tion 7 of the act. In that case the Alien Property Cus¬ 
todian seized and sold non-enemy property. Subse¬ 
quently the owner was paid the proceeds of the sale 
after the Alien Property Custodian had deducted a 
substantial sum representing expenses he had paid out 
in connection with the sale. Thereafter suit was insti¬ 
tuted for the recovery of the balance of the proceeds of 
the sale,—that is, for the amount of expenses, 
which had been deducted by the Custodian from the 
balance of the proceeds due the plaintiff. The defen¬ 
dant contended that because of the provisions of Sec¬ 
tion 7 of the Trading with the Enemy Act limiting 
recovery to the “net proceeds * * * held by the Alien 
Property Custodian,” the plaintiff had no cause of ac¬ 
tion. The court decided in favor of the plaintiff, say¬ 
ing: 

(p. 79) “Section 7 of the Trading with the 
Enemy Act conferred on the Alien Property Cus¬ 
todian authority summarily to seize property upon 
his determination that it was enemy owned, and 
such a seizure was lawful even though the deter¬ 
mination w T ere erroneous. Central Union Trust 
Co. v. Garvan, 254 U. S. 554, 65 L. ed. 403, 41 S. 
Ct. 214; Stoehr v. Wallace, 255 U. S. 239, 65 L. ed. 
604, 41 S. Ct. 293; Commercial Trust Co. v. Miller, 
262 U. S. 51, 67 L. ed. 858, 43 S. Ct. 486. But in 
thus authorizing the seizure of property as a war 
measure Congress did not attempt the confiscation 
of the property of citizens or alien friends. See 
Henkels v. Sutherland, supra (271 U. S. p. 301, 
70 h. ed. 956, 46 S. Ct. 524, 51 A. L. R. 229). In¬ 
stead by Section 9(a) it gave to the non-enemy 
owner the right to maintain a suit for the recov¬ 
ery of the seized property or its proceeds, and at 
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the same time, by the all-inclusive language of 
Section 7(e) it denied to him any other remedy. 

The seizure and detention which the statute com¬ 
mands and the denial of any remedy except that 
afforded by Section 9(a) would be of doubtful con¬ 
stitutionality if the remedy given were inadequate 
to secure to the non-enemy owner either the return 
of his property or compensation for it. See Hen- 
kels v. Southerland, supra; Central Union Trust 
Co. v. Garven, supra (254 U- S. 56(i, 569, 65 L. ed. 
408, 409, 41 S. Ct. 214); Stoehr v. Wallace, supra 
(255 U. S. 246, 65 L. ed. 612,41 S. Ct 293). Plainly 
inadequate would be a remedy which could be 
availed of only while the Custodian or Treasurer 
continued to retain possession of the seized prop- 
1 erty or its proceeds, and which would be lost when¬ 
ever he disposed of the property and proceeds, 
whether lawlully or not. In determining whether 
the remedy given is thus restricted it must be x>re¬ 
sumed that Congress intended that it should be 
constitutionally sufficient. The implication that by 
the appropriation of private property to public 
use the United States undertakes to make just 
compensation for it, see United States v. Lvnah, 
IS8 U. S. 445, 471, 47 L. ed. 539, 549, 23 S. Ct! 349; 
Jacobs v. United States, 290 U. S. 13, 78 L. ed. 
142, 54 S. Ct. 26. 96 A. L. R. 1; Perrv v. United 
States, 294 U. S. 330, 79 L. ed. 912, 55 S. Ct. 432, 
95 A. U. R. 1335: Brooks-Scanlon Corp. v. United 
States, 265 IT. S. 106, 68 L. ed. 934, 44 S. Ct. 471, 
must likewise enter into the construction of a 
statute giving to a non-enemv a remedy for the 
seizure of his property as a war measure. Only 
compelling language in the congressional enact¬ 
ment will be construed as withdrawing or curtail¬ 
ing the privilege of suit against the government 
granted in recognition of an obligation imposed by 
the Constitution.” 

Plaintiff is entitled to just compensation for his 
property. If, as the trial court held, this is limited by 
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Section 7(c) of the Trading with the Enemy Act to the 
amount realized for his property by the Alien Property 
Custodian, we have an administrative officer determin¬ 
ing the amount of compensation to which he is entitled. 
Here, in the case of the stock of H. Hackfeld & Com¬ 
pany, Limited, the Custodian arbitrarily determined 
the value of the assets. The Pacific Guano & Fertilizer 
Company stock was sold principally to American Fac¬ 
tors, Limited, the successor to the Hackfeld Company, 
at a sale controlled by the Custodian. Thus, in effect, 
the Custodian determined how much plaintiff should 
receive for his holdings in both companies. If plain¬ 
tiff is limited to the proceeds, we have a case where the 
amount of compensation is fixed by an administrative 
officer of the government and the injured property 
owner is denied access to the courts. This has never 
been the law in this country. The ascertainment of 
just compensation for property taken by the govern¬ 
ment has always been a judicial function. Not even 
Congress, much less an administrative officer or the 
executive, can fix it. 

The leading case on this question is Monongahela 
Xarigation Cow pang v. United States, 148 U. S. 312. 
In that case the court said, at page 327: 

“By this legislation Congress seems to have as¬ 
sumed the v ight to determine what shall be the 
measure of compensation. But this is a judicial, 
and not a legislative question. The legislature 
may determine what private property is needed 
for public purposes—that is a question of a polit¬ 
ical and legislative character; but when the tak¬ 
ing has been ordered, then the question of com¬ 
pensation is judicial. It does not rest with the 
public taking the property, through Congress or 
the legislature, its representative, to say what 
compensation shall be paid, or even what shall 
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be the rule of compensation. The Constitution 
has declared that just compensation shall be paid, 
and the ascertainment of that is a judicial in¬ 
quiry.” 

In United States v. New Rii'cr Collieries Co., 262 
U. S. 341, 343, the Court said: 

“The ascertainment of compensation is a 
judicial function and no power exists in any other 
department of the government to declare what the 
compensation shall be or to prescribe any binding 
rule in that regard.” 

In National City Bank of New York v. United States, 
275 Fed. 855 (affirmed 281 Fed. 754, CCA 2) the court 
said, at page 859: 

“The executive officers of the government have 
no power to fix compensation, nor can Congress 
determine by statute what is just compensation. 
The question is judicial and can be determined 
only by the courts.” 

It is clear that the purpose of Congress in including 
Section 9(a) in the Trading with the Enemy Act was to 
give a citizen an adequate remedy for the invasion of 
his property rights, either through the return of his 
property or compensation for it in case it has been dis¬ 
posed of by the Custodian. Central Union Trust Co. v. 
Garvan, 254 U. S. 554; Stoehr v. Wallace, 255 U. S. 
239; Becker Steel Co. v. Cummings , 296 U. S. 74. This 
purpose would necessarily fail if the citizen owner is 
limited to the proceeds of the seized property. The 
owner was entitled to just compensation for his prop¬ 
erty and not to a sum which might be arbitrarily fixed 
by the Custodian. The ascertainment of the compensa¬ 
tion to which he is entitled is a judicial function and 
once Congress has recognized the right of a citizen to 
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compensation, the amount thereof cannot be limited 
by Congress or fixed by an executive or administrative 
officer of the government. 

AYe submit that for the reasons stated the District 
Court had jurisdiction of this case. If Section 7(c) is 
to be interpreted as a Congressional effort to limit the 
amount of compensation to be paid plaintiff for his 
property, then it must he declared to be inoperative. 

CONCLUSION. 

Plaintiff was a citizen of the United States and as 
such entitled to compensation for his property. The 
amount of compensation cannot be made to depend 
upon the action of an administrative officer of the 
United States. In dealing with the plaintiff’s prop¬ 
erty the United States and its officers were bound to 
recognize his constitutional rights. As the Supreme 
Court said, in Ilenkels v. Sutherland , 271 U. S. 298 at 
p. 301: 

“AA'itli enemy owned property seized by the 
Custodian, it has been held, the United States 
may deal as it sees fit, 117//7c v. Mechanics Securi¬ 
ties Corporation, 269 U. S. 283; but it has no such 
latitude in respect of the property of an American 
citizen.” 


For the reasons herein stated, we submit that the 
order of the trial court disusing this action for want 
of jurisdiction must be reversed. 

Respectfully submitted, 

George L. Hart, Jr., 
William R. Rodenberg, 
Attorneys for Appellant. 

Reuben D. Silliman, 

Of Counsel. 
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APPENDIX. 

Section 7(c) of the Trading with the Enemy Act, as 
amended, Act of October 6, 1917, c. 106, Section 7(c) 
40 Stat. 416, 50 U. S. C. Appendix, Section 7(c): 

Li* # # # * * « « # # 

The sole relief and remedy of any person having 
1 any claim to any money or other property here¬ 
tofore or hereafter conveyed, transferred, as¬ 
signed. delivered, or paid over to the Alien Prop¬ 
erty Custodian, or required so to be, or seized by 
him shall be that provided by the terms of this 
Act, and in the event of sale or other disposition of 
such property by the Alien Property Custodian, 
shall be limited to and enforced against the net 
proceeds received therefrom and held by the Alien 
Property Custodian or by the Treasurer of the 
United States.” 

Section 9(a) of the Trading with the Enemy Act, as 
amended, Act of October 6, 1917, c. 106, Section 9(a), 
40 Stat. 419, 50 U. S. C. Appendix, Section 9(a): 

“Sec. 9. (a) That any person not an enemy or 
ally of enemy claiming any interest, right, or title 
in any money or other property which may have 
been conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized by 
him hereunder and held by him or by the Treas¬ 
urer of the United States, or to whom any debt 
mav be owing from an enemv or allv of enemv 
whose property or any part thereof shall have 
been conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized by 
him hereunder and held by him or by the Treas¬ 
urer of the United States may file with the said 
custodian a notice of his claim under oath and in 
such form and containing such particulars as the 
said custodian shall require; and the President, if 
application is made therefor by the claimant, may 
order the payment, conveyance, transfer, assign- 
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ment, or delivery to said claimant of the money 
or other property so held by the Alien Property 
Custodian or by the Treasurer of the United 
States, or of the interest therein to which the Presi¬ 
dent shall determine said claimant is entitled: Pro¬ 
vided, That no such order bv the President shall 
bar any person from the prosecution of any suit at 
law or in equity against the claimant to establish 
any right, title, or interest which he may have in 
such money or other property. If the President 
shall not so order within sixtv davs after the filing 
of such application or if the claimant shall have 
filed the notice as above required and shall have 
made no application to the President, said claimant 
may institute a suit in equity in the Supreme Court 
of the District of Columbia or in the district court 
of the United States for the district in which such 
claimant resides, or, if a corporation, where it has 
its principal place of business (to which suit the 
Alien Property Custodian or the Treasurer of the 
United States, as the case may be, shall be made 
a party defendant), to establish the interest, right, 
title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, trans¬ 
fer, assignment, or delivery to said claimant of 
the money or other property so held by the Alien 
Property Custodian or by the Treasurer of the 
United States or the interest therein to which the 
court shall determine said claimant is entitled. If 
suit shall be so instituted, then such money or 
property shall be retained in the custody of the 
Alien Property Custodian, or in the Treasurer of 
the United States, as provided in this Act, and 
until any final judgment or decree which shall be 
entered in favor of the claimant shall be fully 
satisfied by payment or conveyance, transfer, as¬ 
signment, or delivery by the defendant, or by the 
Alien Property Custodian, or Treasurer of the 
United States on order of the court, or until final 
judgment or decree shall be entered against the 
claimant or suit otherwise terminated.” 
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In the United States Court of Appeals for the 
District of Columbia 


No. 7613 

Johann Carl Pflueger. appellant 

v. 

The United States of America, Robert H. Jackson. At¬ 
torney General of the United States, as Alien Prop¬ 
erty Custodian, and W. A. Julian. Treasurer of the 
United States, appellees 


APPELLEES’ BRIEF 


STATEMENT OF THE CASE 

This is an appeal from a final order of the District Court of 
the United States for the District of Columbia, entered No¬ 
vember 22. 1939. per Bailey. J., which dismissed for want of 
jurisdiction a bill of complaint seeking just compensation 
under the Trading with the Enemy Act in respect of a seizure 
of property by the Alien Property Custodian in 191S (R. 240- 
41). A memorandum opinion was filed on November 14, 
1939 (R. 240). 

THE FACTS 
Pflueger's biography 

Johann Carl Pflueger, the appellant herein, was born in 
the then Kingdom of Hawaii in 1S61 (R. 104). When he was 
about six years old. he was taken to Germany where he was 
educated (R. 104). In 1SS4 he returned to Hawaii, and re¬ 
mained there for two years (R. 105). In 1SS6 he resumed 
residence in Germany (R. 106). 

He was in Germany from 1SS6 to 1920 without interrup¬ 
tion. living there in a house which he owned (R. 12S). In 
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1920 he came to the United States, where he has since re¬ 
sided. and in 1924 he went to Hawaii on a visit—his first since 
1SS6 (R. 12S). 

During all of his stay in Germany, he registered regularly 
at an American consulate, and generally maintained a consist¬ 
ent paper record as an American (R. 10S-10. 124-25; PI. 
Exhs T 2. 3. 4a. 6a. 16a. 17. R. 197-201. 202-03. 216-17), al¬ 
though he did become a member during 191S of certain Ger¬ 
man War Work Committees, one of which fostered German 
interests in the former Baltic Provinces of Russia (R. 134- 
36; Def. Exh. 5a. R. 34-35). During the entire war. he was 
actively engaged in business in Bremen (R. 27. 47. 6S, 129). 

In August 1917 he applied to the Spanish Consulate at 
Bremen. Germany (charged with the representation of Ameri¬ 
can interests in Germany during the war) for a passport. In 
this application he stated that he was at present not domi¬ 
ciled in the United States [the italicized words added in his 
own handwriting]; that his permanent residence was in 
Bremen. Germany, where he was in business; that he had been 
residing abroad since 1SS6 [the printed word “temporarily” 
on the form stricken out]; that he intended to return to the 
United States as soon as his business would permit and that 
he desired the passport for “protection while abroad” (R. 27). 

In July 1919, in a letter to the Spanish Ambassador at 
Berlin, he stated that he attempted to leave Germany in the 
spring of 191S. after he heard that his property in the United 
States had been seized (Def. Exh. 2. R. 5S-60); and he testi¬ 
fied on deposition in May 193S that he was in Germany volun¬ 
tarily in the interests of his business until the spring of 191S 
(R. 128-30). 1 

However, when he attempted to leave in the spring of 1918, 
the German authorities would not permit him to depart (R. 

1 Later, when Pflueger came to sign his deposition, lie changed the 
record so as to read that he was in Germany voluntarily only until the 
declaration of war, hut his counsel have by stipulation admitted that his 
testimony was as recorded by a court reporter of their own choosing (R. 
22-24) ; and Pflueger's sworn passport application (R. 27) shows that in 
August 11)17. four mouths after the declaration of war. he still consid¬ 
ered Bremen as his permanent residence, and was not contemplating an 
immediate departure. 
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109-110. 131; PI. Exh. 5a, R. 201-02). and he did not sail for 
the United States until May 1920 (R. 123). 

Pflueger’s property 

Pflueger was a shareholder in two Hawaiian corporations. 
H. Hackfeld <fc Co. Ltd. and the Pacific Guano and Fertilizer 
Company. His shares in these concerns were seized by the 
Hawaiian representative of the Alien Property Custodian in 
January 1918 (R. 2-4), because, as a person resident in Ger¬ 
many, Pflueger was an enemy within Section 2 (a) of the 
Trading with the Enemy Act (Act of Oct. 6. 1917. c. 106. 40 
Stat. 411. 50 II. S. C. A. Appendix). 

H. Hackfeld <fc Co. Ltd. was reorganized, and its assets sold 
to a new corporation, American Factors Ltd., and the proceeds 
attributable to Pflueger s shares were deposited in an account 
in the office of the Alien Property Custodian (R. 4-5). 
Pflueger’s shares in the Pacific Guano and Fertilizer Company 
were sold at public auction by the Custodian, and the pro¬ 
ceeds of sale were likewise deposited in an account in the Alien 
Property Custodian’s Office (R. 5. 51). 

After coming to the United States in 1920. Pflueger filed 
claims for the return of his seized property. These claims were 
allowed, on the ground that he was an American citizen (PI. 
Exh. 12. R. 207-09). and between 1920 and 1922. some 8506.169, 
representing the proceeds of the stocks in controversy, was re¬ 
turned to him (Par. 19. R. 6). Of this amount. 8245.462 was 
attributable to his 1.246 shares of Hackfeld common stock, or 
a return of 8197 per share; and 8260.707 represented the pro¬ 
ceeds of his 1.629 shares of Pacific Guano and Fertilizer stock, 
or slightly over 8160 per share (R. 6). Pflueger duly executed 
releases of any remaining claims which he might have against 
the United States or any of its officers in respect of the seizure 
of his property (Def. Exh. 11. 12. R. 72-77). 

The last release was executed on February 16. 1922 (R. 77). 
Nine days later, he wrote his cousin J. F. C. Hagens, expressing 
satisfaction that his “legal claim against Washington has re¬ 
cently been settled after protracted proceedings” (Def. Exh. 
10a. R. 30). 
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Pflueger’s litigation 

But Pflueger's lawsuits were yet to begin. 

(1) 1 In 1922. he filed a claim with the Mixed Claims Com¬ 
mission. alleging that his property was worth S746.36S.92 or 
S190.700.31 more than the amount which had been returned 
to him (Def. Exh. 6. R. 37-41). Testifying on deposition in 
192$. Pflueger was unable or unwilling to break down the 
figure of S746.36S.92 (R. 142. 156. 162-63, 173-74), so that it 
is not now possible to ascertain how much thereof was attribut¬ 
able to Hackfeld stock and how much to Pacific Guano stock. 
Tiie theory upon which this claim was based does not clearly 
appehr. and in due course it was denied (R. 36). 

(2) In 1924. Pflueger. along with a number of other former 
stockholders in H. Hackfeld Co.. Ltd., brought suit in the 
courts of California against the purchasers at the reorganiza¬ 
tion sale, alleging a fraudulent conspiracy to undervalue the 
assets of II. Hackfeld & Co.. Ltd., which were said to have been 
worth S17.500.000. or $465 per share of common stock. After 
protracted litigation, to which the Alien Property Custodian 
was a party, judgment was rendered for the defendants, the 
court holding that there was no fraud and that the price fixed 
had been fair. I sen berg v. Sherman. 212 Calif. 454. 29S Pac. 
1004.299 Pac. 52S. cert. den. 2S6 l\ S. 547. 

(3) In 1928. Pflueger brought suit in the United States Dis¬ 
trict Court for the Territory of Hawaii, charging fraud and 
conspiracy to sell his shares of Pacific Guano and Fertilizer 
stock at a price below its alleged true value of $250 a share. In 
due course, the defendants filed a motion to dismiss, but. before 
this came on for argument. Pflueger withdrew the suit (Def. 
Exh. 39.40.41. R. 77-103). 

(4) In 1929. Pflueger again filed a claim with the Mixed 
Claims Commission, seeking the difference between the 
amount he had received in respect of his Pacific Guano and 
Fertilizer stock and the alleged true value thereof—$250 a 
share—on the ground that this alleged loss had been caused 
by his detention in Germany against his will (Def. Exh. 7, 
R. 42-69). This claim was also denied (R. 42). 
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(5) Some time after the denial of certiorari in the Cali¬ 
fornia case. Pflueger and some of his eoplaintiffs attempted 
to revive a companion case which had been commenced in 
Hawaii but which was held in abeyance pending the outcome 
of the California suit. This attempt finally failed in 1935 
because there had been no summons and severance. See 
Pflueger v. Sherman, 293 U. S. 55; Pflueger v. Sherman, 75 F. 
(2d) 84. cert. den. 296 U. S. 5S4. 

The present proceeding 

The bill of complaint herein was filed on November 1. 1937 
(R. 1-12). against the United States, the then Attorney Gen¬ 
eral. as Alien Property Custodian.- and the Treasurer, “for 
the Recovery of Just Compensation under the Fifth Amend¬ 
ment and Section 9-a of the Trading with the Enemy Act,” 
on the theory that the seizure and sale of appellant's prop¬ 
erty by the Alien Property Custodian constituted a taking 
of private property for a public use for which the United 
States is obligated to pay just compensation. 

The bill alleges that the true value of appellant’s Hackfeld 
stock was 8810 a share and that the true value of the Guano 
stock was S350 a share (R. 4); tha T the seizure occurred in 
1918 while appellant “was unavoidably detained in Germany 
because of war conditions" (R. 5); that the stock was there¬ 
after sold and the proceeds returned to appellant (R. 5-6) ; 
and that these proceeds fall far short of just compensation 
(R. 6). The bill prays judgment for the difference between 
the proceeds and the alleged true value—81.073.241—together 
with interest from January 28. 1918. in lieu of deprivation of 
use (R. 8). 

After an answer had been filed, in which was included a 
jurisdictional defense (R. 13). the appellant Pflueger testified 
at length on deposition (R. 103-79). Thereafter defendants 
moved to dismiss the complaint for lack of jurisdiction, (a) as 
against the United States, because the United States had 
not consented to be sued, and (b) generally, because the claim 

5 The several successors to the office of Attorney General were duly 
substituted below (R. 24-*J.">. -4t!I. 
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was in excess of 810.000 and was brought more than six years 
after the accrual of the right for which the claim was made 
(R. 29). 

Joined therewith was a motion to dismiss for failure to state 
a claim on which relief can be granted under the Trading with 
the Enemy Act (R. 29). and a motion for summary judgment 
under Rule 56 of the Rules of Civil Procedure. 

This motion last mentioned was based on three grounds: (a) 
That Pfiueger was an enemy at the time of the seizure of 
his property, and tints was not entitled to more than the 
proceeds thereof; (b) that Pfiueger had heretofore given full 
and complete releases in respect to the claim in suit: (c) that 
Pfiueger was guilty of gross laches in prosecuting his claim, 
which had become excessively stale (R. 29-30). 

Mr. Justice Bailey, as before stated, dismissed the suit for 
lack of jurisdiction, on the ground that there was no provision 
for the recovery of just compensation under the Trading with 
the Enemy Act. and that the Court had no jurisdiction under 
ihe Tucker Act since the claim exceeded 810.000 (R. 240). 
Accordingly, he found it unnecessary to pass upon the motion 
for summary judgment. 

STATUTES INVOLVED 

Section 2 (a) of the Trading with the Enemy Act. Act of 
October 6. 1917. c. 106. 40 Stat. 411 (Appendix, p. 41). 

Section 7 (c) of the Trading with the Enemy Act. as 
amended (Appellant's Brief, p. IS). 

Section 9 (a) of the Trading with the Enemy Act. as 
amended (Appellant s Brief, pp. IS—19). 

Section 9 (b) of the Trading with the Enemy Act. as 
amended (Appendix, p. 41). 

Judicial Code. Section 24 (20), 28 U. S. C. 41 (20), com¬ 
monly known as the Tucker Act (Appendix, p. 42). 

QUESTIONS PRESENTED 

1. Whether the District Court had jurisdiction to entertain 
a suit seeking just compensation in respect of a wartime seiz¬ 
ure under the Trading with the Enemy Act. the appellant 
having previously received the proceeds of the seized property, 
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where the amount sought to be recovered exceeds SI0.000 and 
the seizure occurred nearly twenty years previously. 

If this question is determined adversely to the appellant, 
as it was below, no other questions are presented. However, 
if it should be determined that there was jurisdiction, then 
additional questions arise: 

2. Whether an American citizen domiciled in enemy terri¬ 
tory during the war was an enemy and by reason of such 
enemy status not entitled to just compensation in respect of 
wartime seizures. 

3. Whether, in the circumstances of this case, appellant had 
been guilty of such laches as to bar relief now. 

4. Whether appellant had heretofore given valid releases 
in respect of the claims now sued upon. 

SUMMARY OF ARGUMENT 

In view of the provisions of Section 7 (c) of the Trading 
with the Enemy Act. recovery in suits under that Act is lim- 
ited to the proceeds of the seized property. Accordingly, 
there is no jurisdiction under that Act to entertain a suit seek¬ 
ing just compensation, and therefore the District Court was 
right in dismissing the bill. Sigg-Fehr v. White, 52 App. D. C. 
215. 2S5 Fed. 949. 

There is no jurisdiction under the Tucker Act. because the 
present suit seeks more than S10.000 and is brought more 
than six years after the taking alleged. No other law confers 
jurisdiction. What appellant seeks to do is to weave together 
the lack of a time limitation from the Trading with the Enemy 
Act and the quantum of recovery provision from the general 
jurisdictional act for the Court of Claims. This cannot be 
done. And the Fifth Amendment does not. eo nomine, guar¬ 
antee appellant a forum in the District Court at this time. 
Moreover, and in any event, the present suit cannot be main¬ 
tained against the United States. 

Even if there was jurisdiction to hear the bill, still it must 
be dismissed because of the undisputed facts relied upon in 
appellees’ motion for summary judgment. Any of the three 
grounds set up is a bar to appellant’s claim. 
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Appellant was domiciled in Germany during the war. Ac¬ 
cordingly. lie was an enemy, regardless of his American nation¬ 
ality. The Trading with the Enemy Act simply codified the 
common-law rule in this respect. Being an enemy, appellant 
was not within the protection of the Fifth Amendment, and 
hence is not entitled to claim just compensation in respect of 
a wartime seizure. 

Appellant has been guilty of gross laches in the prosecution 
of his claim. He has acquiesced in the seizure of his Pacific 
Guano stock, and while there has been no acquiescence as to 
his Hackfeld stock, it would be highly inequitable to force 
appellees to defend now the valuation of H. Hackfeld & Co.. 
Ltd., arrived at in 1918. This was a large and complex enter¬ 
prise. Important witnesses have died, and the testimony of 
others has become unreliable. Appellant himself has steadily 
increased, over the years, his own valuation of the stocks in¬ 
volved here. 

Appellant heretofore executed valid releases in respect of 

the 1 claims now made. These releases were not obtained by 

duress, either actual or constructive, nor were thev invalid 

* 

for want of consideration. 

ARGUMENT 

I. The District Court correctly dismissed the bill for lack of 

jurisdiction 

A. The Trading with the Enemy Act confers no jurisdiction of a suit for 

just compensation 

Although, as we shall show. pp. 25-29 below, the uncontra¬ 
dicted evidence in the case shows Pflueger to have been an 
enemy during the war and thus not entitled to just compen¬ 
sation. this phase of the appeal, being jurisdictional, requires 
an adherence to the allegations of the bill. 

Paragraph 17 (R. 5) alleges that Pflueger’s property was 
seized "while plaintiff was unavoidably detained in Germany 
because of war conditions.” Assuming for purposes of argu¬ 
ment that this allegation is sufficient to negative enemy status, 
even on that assumption—that Pflueger was not an enemy— 
he still is not entitled to recover in the present case. 
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There is no limitation in the Trading with the Enemy Act 
as to the time within which suits may be brought thereunder, 
but there is a distinct limitation as to the quantum of recov¬ 
ery wdiich may be had. The last paragraph of Section 7 (c), 
added by the Act of Nov. 4, 1918. c. 201. 40 Stat. 1020, pro¬ 
vides as follows: 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore or 
hereafter conveyed, transferred, assigned, delivered, or 
paid over to the Alien Property Custodian, or required 
so to be. or seized by him shall be that provided by the 
terms of this Act. and in the event of sale or other dis¬ 
position of such property by the Alien Property Cus¬ 
todian, shall be limited to and enforced against the 
net proceeds received therefrom and held by the Alien 
Property Custodian or by the Treasurer of the United 
States. [Italics added.] 

This Court has squarely held that the quoted limitation 
is jurisdictional. Sigg-Fehr v. White, 52 App. D. C. 215. 285 
Fed. 949. 

In that case the Alien Property Custodian had seized cer¬ 
tain stock, allegedly the property of a German corporation, 
and had sold it to the Director General of Railroads for 
S2.565.000. The Director General thereafter resold the stock 
for S3,180.600. and deposited the proceeds of sale in the Treas¬ 
ury. The plaintiffs. Swiss nationals and members of a Swiss 
partnership, alleging that they were the true owners of the 
stock, sued the Director General and the Custodian, seeking 
to enjoin them from paying out the S3,ISO.600. This Court 
held that there was no jurisdiction to entertain such a suit, 
which clearly exceeded the consent to be sued as limited by 
Section 7 (c). 

Mr. Justice Van Orsdel. speaking for the Court, said (52 
App. D. C. at 220-21, 2S5 Fed. at 954^-55): 

The Trading with the Enemy Act expressly limits 
the rights of claimants to property seized or the pro¬ 
ceeds arising from the sale thereof by the Custodian. 
When the property is sold by the Custodian, the right 
of recovery conferred by the act ends with the pro- 
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: coeds received by him. which are required to be kept 
in separate designated funds for the satisfaction of 
claims that may be made against them. * * * The 
right of recovery is restricted to the property seized 
or the proceeds derived from the sale of such property 
by the Custodian. This measures the jurisdiction con¬ 
ferred by Congress. In other words, the government 
has permitted itself to be sued only to the extent lim¬ 
ited by the act. To extend this proceeding to embrace 
additional causes of action, would amount to subjecting 
the sovereign to a suit in which it has not been made 
a party, and over which the court has not been accorded 
jurisdiction. 

It is significant that appellant's brief does not discuss, seek 
to distinguish, or even cite the Sigg-Fchr case. Presumably 
he is asking, sub silent io. that this Court overrule that deci¬ 
sion. But the authorities which he does cite are neither 
controlling nor persuasive. 

The dictum in Miller v. Robertson, 200 V. S. 243. 248. which 
purportedly requires a broad interpretation of the Trading 
with the Enemy Act. must be read in connection with what 
was there actually decided, viz., that a debt claim under the 
Act. Section 9 (a), is not limited to a liquidated claim such 
as could have been recovered in the old common-law action 
of debt. Central Union Trust Co. v. Garvan, 254 U. S. 554, 
506. and Sloehr v. Wallace. 255 U. S. 239. 245. deal only with 
the remedies available to the owner of property wrongfully 
or mistakenly seized; the appellant does not argue here that 
the seizure of his property was illegal, and he conceded below 
that it was not. Finally, as this Court has but recently recog¬ 
nized. see Hirsch v. Cummings, 70 App. D. C. 1. 2. 102 F. (2d) 
209. 270. ;: the decision in Becker Steel Co. v. Cummings, 296 

U. S. 74. antedates and hence is controlled by Cummings v. 
Deutsche Bank, 300 U. S. 115.‘ 

3 Certiorari denied xiib now. Hirxeh v. Murphy. 307 U. S. (M0. 

4 It might also be noted that, subsequent to the reversal of the Becker 
Steel Co. ease by the Supreme Court, the Cireuit Court of Api>enls felt 
imj>elled to follow the dissenting opinion, see pecker Steel Co. v. C it tinning*, 
95 F. (2d) 319. after which the Supreme Court denied certiorari, 305 

V. S. 604. 
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Appellant has advanced no substantial reason why Sigg- 
Fehr v. White, supra, should not now be followed. Accord¬ 
ingly. the ruling below, which conformed to that decision, 
must be affirmed. 

4*<T 

B. There is jurisdiction of this bill under the Tucker Act 


Appellant here does not urge, nor did he below, that his 
case falls within the consent to sue granted by the Tucker 
Act (Jud. Code. Sec. 24 (20); 2$ U. S. C. 41 (20)). 

Obviously it does not. The bill alleges a taking of property 
for a public use (par. 20. R. G). in January 191S (par. 12. 
R. 4). and complains that the amount ultimately paid in 
respect of the taking fell short of just compensation by 
SI.073.241 (pars. 11. 10. 20. R. 4. G). These allegations on 
their face render the Tucker Act inapplicable in two respects: 

(i) The consent there is to be sued as to claims “not ex¬ 
ceeding §10.000.” That limitation is jurisdictional, and there¬ 
fore where, as here, more than that amount is sought, the 
suit must be dismissed on that ground alone. United States 
v. Tacoma Oriental S. S. Co., SG F. (2d) 363: Otis Elevator 
Co. v. United States, 18 F. Supp. 87; see Hill v. United Stales. 
40 Fed. 441. 


(ii) The Tucker Act further provides that no suit shall be 
allowed thereunder “unless the same shall have been brought 
within six years after the right accrued for which the claim is 
made.” This limitation, it has been consistently held, is juris¬ 
dictional and need not be pleaded. Compagnie Generate 
Transatlantique v. United States, 51 F. (2d) 1053: Carpenter 


v. United States, 5G F. (2d) 828; Tim mends v. United States, 


84 Fed. 033; Stubbs v. United Stales. 21 F. Supp. 1007. 


The ruling below, though placed only on the first ground 


mentioned (R. 240), was clearly correct in this respect also. 


C. No other law confers jurisdiction of the present bill; nor does the Fifth 

Amendment do so eo nomine 


The fallacy in appellant’s argument is that he is attempting 
to weave together a new consent to sue. by taking the quantum 
of recovery from the general jurisdictional act for the Court 


12 


of Claims, and by taking the time limitation, or rather lack 
of it, from the Trading with the Enemy Act. 

This cannot be done. The Trading with the Enemy Act 
does not authorize suits for just compensation; the Tucker 
Act does not authorize this suit at this time nor for this 
amount; and the time for bringing a suit for just compensation 
in the Court of Claims has long since expired. What Pflucger 
is in effect asking this Court to do is to exert legislative power 
and concoct a new consent, within which Pfluegers prayers 
for relief might be accommodated. “Such a chameleon would 
serve the plaintiff’s purpose, but it does not exist.” See Broker 
Steel Co. v. Cummings, 95 F. (2d) 319, 320. 

And obviously appellant is no better off when he cites the 
Fifth Amendment. If. let us say. a claimant sues for a taking 
as upon an implied contract after seven years, he cannot re¬ 
cover 1 . no matter how loudly or insistently he cries “Fifth 
Amendment.” As the District Court very properly ruled 
(II. 240), he must point to a specific consent by the United 
States to be sued. Moreover, he must bring himself squarely 
within the terms of that consent, as to time to be sued, as 
to forum, as to manner of bringing suit, as to parties, and 
as to quantum of recovery. And such consents cannot be en¬ 
larged beyond the letter of the Act granting them. United 
States v. Michel, 282 U. S. 656: Price v. United States. 174 
l'. S. 373: Schillinger v. United States, 155 U. S. 163: Von 
Bruning v. Sutherland . 58 App. D. C. 25S. 29 F. (2d) 631. 

But appellant argues that under Escher v. United States, 68 
Ct. Cls. 473. cert. den.. 281 U. S. 752. the Court of Claims was 
closed to him; and he insists that the guaranties of the Fifth 
Amendment require that he be afforded some forum in which 
his claim for just compensation can be adjudicated. 

Actually, the Escher case is far from having the effect at¬ 
tributed to it. There Escher. administrator of Sigg-Fehr 
(the unsuccessful litigant in Sigg-Fehr v. White, supra), sued 
long after the war to recover the difference between the pro¬ 
ceeds of his decedent’s seized stock and the profits and divi¬ 
dends which had thereafter accrued. The stock had been 
seized in 191S and suit was commenced in 1929. The Court 
of Claims sustained a demurrer to the petition, without pass- 
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injr on the question of limitations. It held that, since the 
plaintiffs (Esehcr and Sigg-Fehr's surviving partners) had 
already recovered the proceeds in a suit in the then Supreme 
Court of the District of Columbia, the decree there was res 
judicata as to the amount of recovery. “Plaintiffs could not 
brine; one suit in the courts of the Distiict of Columbia to 
recover the value of their property seized, and then another 
in this court on the ground that they had not received full 
relief in the court provided by the act.” GS Ct. C:>. at 479. 
Alternatively, the ct.urt held that ; .me Alien Property claim¬ 
ants were limited to the leliof afforded bv the Trailing with 
the Enemy Act. there was no jurisdiction in the Court of 
Claims to entertain suits in respect of property seized under 
the act. (Parenthetically, it may be noted that Esehcr cl (d. 
did not rely on die Fifth Amendment in their petition.) 

Accordinglv. it does not follow tiiat the Court of Claims 
would have been closed to Pfluegcr had he sued thmro, within 
the applicable period of limitations, in an original proceeding 
seeking full return of the alleged true vaiue of his property, 
and relying upon the Fifth Amendment. 

Possibly the alternative holding in the Esehcr case goes too 
far. But the circumstance that the Court of Claims has 


unduly restricted its own jurisdiction does not warrant this 
Court's improperly extending the District Courts jurisdic¬ 
tion. Even if the Fifth Amendment can be said to guarantee 
a judicial forum for the ascertainment of just compensation, a 
proposition which seems untenable.’’ it certainly does not guar¬ 
antee him a forum in the District Court; and vet that is what 
appellant must show in order to prevail here. A fortiori, the 
Fifth Amendment does not guarantee a judicial forum for 
the ascertainment of just compensation in respect of a taking 
which occurred almost twenty years previously. 


‘See Lunch v. United St<ih:s. l”.' ll I'. S. .'71. ”82: “When the United 
States creates rights in individuals against itself, it is under no obliga¬ 
tion to provide a remedy through the courts. Unitcl $lui< * v. Hot,carl;. 
iioO U. S. 328. 331." It is. moreover, an historical fact that from 1701. the 
effective date of the Fifth Amendment, until IS'.', there was no judicial 
forum to hear claims for just compensation: and it was not until some 
years later that there was a forum which could render judgment in such 
eases. See Richardson. History. Jurisdiction, and Practice of the Court of 
Claims of the United States. 17 Ct. Cls. 1-20. 

255207—40 - 3 
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If Pflucgcr could brin«s himself within the Fifth Amendment 
(which is here assumed: but see pp. 22-29. below), and had 
brought the present suit in the Court of Claims within the 
applicable six-year period of limitations (plus any additional 
time by reason of absence beyond the seas), and Section 7 (c) 
had been pi. a led a; a defense ’o then suit, then a constitutional 
question would arise, as to whether, by such section. Congress 
could bar him from his right to just eompen.-ation. 

But where Pliueger's tight to sue for just compensation in 
the Court of Claims is barred by passage of time. and. as here, 
lie sues under tlie Trading with the Enemy Act. which, while 
imposing no limitations as to time none the less by Section 
7 (c) limits the quantum of recovery, PHueger can no more 
assert that such a limitation is unconstitutional in the circum¬ 
stances as lie undertakes to do in his brief, pp. 9. 17. than he 
could be heard to say that the six-year period in the Court of 
Claims transgresses constitutional guaranties. In either ease, 
it is inereiy a reasonable limitation on a right. Being allowed 
after nearly twenty years to sue at all. he cannot complain of 
the conditions attached to that privilege. 

What was said in the last Decker Steel C<>. opinion seems 
applicable here (95 F. (2d) 319.320): 

There is no great injustice in the result; so far as the 
plaintiff was unfairly practised upon, the remedy lay 
open to it: its delays may indeed have arisen from a 
natural misunderstanding of the law. but that is a hazard 
to which all are subject. 


D. There was no jurisdiction to entertain a suit against the I'nited States 

in any event 


Since, as shown above, the I’nited States has not consented 
to be sued under the Tucker Act. and since suit under the Trad¬ 
ing with the Enemy Act—see Section 9 (a)—must be brought 
against the Alien Property Custodian or the Treasurer of the 
I’nited States, the present suit must in any event have been 
dismissed as against the United States, which has not consented 
to be sued or made a party to a suit in respect of the claim now 
advanced. 
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Granted that suits under the Trading with the Enemy Act 
are in substance suits against the I'nited States. Cummings v. 
Sovietc Suisse, (36 App. D. C. 121. 125-24. 85 F. (2d) 287. 
289-00. and cases there cited, in form they must still be brought 
against the officials named. The claimant must bring himself 
within the terms of the consent to be sued. See p. 12. supra. 

II. Even if there was jurisdiction to entertain the bill, the 

facts relied upon in appellees’ motion for summary judg¬ 
ment required its dismissal 

Having determined that it lacked jurisdiction to entertain 
the bill, the District Court did not find it necessary to pass 
upon the appellees' motion for summary judgment (R. 240). 
If. as we believe, the District Court was right in its jurisdic¬ 
tional ruling, it will not be necessary to discuss that motion. 
Hut if this Court should hold that there was jurisdiction be¬ 
low. still the dismissal was not error, since, as we shall show, 
the facts relied upon in the motion for summary judgment 
are a bar to any recovery by appellant. 

Appellees are entitled, on this appeal, to rely on the matters 
set up in that motion as a ground for supporting the judg¬ 
ment below. United Stales v. American Ry. Exp. Co., 265 
U. S. 425; Morleij Cons!ruction Co. v. Maryland Casualty 
Co., 300 V. 8. 1S5. And where, as here, reliance is had on a 
motion for summary judgment under Rule 56. the basis of 
which is that “there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a 
matter of law.” no reason is perceived why this Court cannot 
dispose of the motion at this time, without remanding the 
case. Appellate courts have a duty, in appropriate cases, to 
make findings on points not passed upon by tribunals of first 
instance. Cf. Merchants' Xat. Bank v. Richmond, 256 U. S. 
635. 638: Carlson v. Curtiss. 234 l*. S. 103. 106: Southern Pac. 
Co. v. Schuyler, 227 U. S. 601. 611. This principle is broad 
enough to justify this Court in passing on the motion for sum¬ 
mary judgment in the event that it should hold that the Dis¬ 
trict Court had jurisdiction of the bill of complaint. 
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The motion hero (R. 29-30) proceeded on three grounds, 
which will be separately discussed. Any one of these grounds 
requires that appellant's suit be dismissed. 

A. Pflueger was an enemy and hence not entitled to just compensation 


(/) The Trading with the Enemy Act codified (he common law 
rule that enemy status depends on residence regardless of 
nationality 


Section 2 (a) of the Trading with the Enemy Act defines 
an ‘‘enemy'* as “Any individual * * * 0 f nn ,j nationality, 

resident within the territory (including that occupied by the 
military and naval forces) of any nation with which the 


United States is at war 


Italics added. 


This language is unambiguous. It makes enemy status 
depend on residence and not on nationality.' 1 Congress meant 
exactly what it said, and it said no more than what the com¬ 
mon law would have laid down in the absence of statute. 

It has long been settled that any person residing within 
the territory of a country with which the United States is 
at war is an enemy, even though he has American nationality, 
and regardless of his loyalty, personal sentiments, or attach¬ 
ments. The Venus. S Cranch 253: The Frances, 8 Craneh 


335: The Mary and Susan. 1 Wheat. 46: Mrs. Alexander's Cot¬ 
ton. 2 Wall. 404: Miller v. United States. 11 Wall. 26S; Ford 
v. Surget, 97 U. S. 594: Juragua Iron Co. v. United States , 
212 U. S. 297: Herrera v. United States, 222 U. S. 55S; Kahn 
v. Cdrvan. 263 Fed. 909: Faber v. United States. SI Ct. Cls. 
142. cert. den. 296 V. S. 596. 

As early as 1816. this proposition was deemed so clearly 
established that the Supreme Court declined to hear argu¬ 
ment to the contrary. The Mary and Susan. 1 Wheat. 46. 49. 
In it's opinion, which approved the seizure, as lawful prize, 
of the goods of a naturalized citizen of the United States, a 
resident merchant of Liverpool. England, taken by an Amer- 


6 Thus a German resident in the United States, see AnnJt-Obcr v. Metro¬ 
politan Opera Co.. 1S2 App. Div. 513. 1G9 N. Y. Supp. 944. was not an 
enemy within the Trading with the Enemy Act (unless specifically desig¬ 
nated as such by Presidential proclamation). 
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iean ship off Sandy Hook in September 1S12, the Court said 
(pp. 54-55): 

It is not necessary to go into a consideration of the 
national character or future designs of the claimant in 
this case. It has been solemnly settled, and must 
henceforth be considered ns the positive law of this 
court, that shipments made by merchants, actually 
domiciled in the enemy’s country, at the breaking out 
of a war. partake of the nature of enemy trade, and 
as such, are subject to belligerent capture. Whatever 
doubts may have once been entertained on this bench, 
with regard to the necessity or propriety of adopting 
the principle into the jurisprudence of this country, 
they are now either dissipated or discarded; and the 
character, views, and even the subsequent acts of such 
a shipper, cannot vary the conclusion of law upon his 
claim. 

When, therefore, the Civil War cases were decided, the 
question was in no respect doubtful. (In dealing with that 
conflict, it will be recalled that belligerent rights were ac¬ 
corded the Confederacy, so that, for purposes of the law of 
war. it was deemed the same as a foreign enemy. The Prize 
Cases, 2 Black 035.) Accordingly, persons living within the 
Confederate lines were deemed enemies, regardless of their 
loyalty, personal sentiments, or attachments. Mrs. Alex¬ 
ander's Cotton, 2 Wall. 404; Miller v. United States, 11 Wall. 
26S; Ford v. Surget. 97 U. S. 594. 

The governing principles were reiterated in the cases cited. 
In the first named, the Court said (2 Wall, at 419): 

It is said, that though remaining in rebel territory, 
Mrs. Alexander has no personal sympathy with the 
rebel cause, and that her property therefore cannot be 
regarded as enemy property; but this court cannot in¬ 
quire into the personal character and dispositions of 
individual inhabitants of enemy territory. We must 
be governed by the principle of public law. so often 
announced from this bench as applicable alike to civil 
and international wars, that all the people of each 
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State or district in insurrection against the United 
States, must be regarded as enemies, until by action 
of the legislature and the executive, or otherwise, that 
relation is thoroughly and permanently changed. 

One of the leading cases on the subject is Miller v. United 
Slates. 11 Wall. 268. supra. There the Court said (pp. 305- 
06): 

* * * the power to declare war involves the 

power to prosecute it by all means and in any manner 
in which war may be legitimately prosecuted. It 
therefore includes the right to seize and confiscate all 
property oj an enemy and to dispose of it at the will 
of the captor. This is and always has been an un¬ 
doubted belligerent right. * * * 

Xow. what is that right, and why is it allowed? It 
may be remarked that it has no re fen nee whatever to 
the personal guilt of the owner of confiscated property, 
and the act of confiscation is not a proceeding against 
him. The confiscation is not because of crime, but be¬ 
cause of the relation of the property to the opposing 
belligerent, a relation in which it has been brought 
in consequence of its ownership. It is immaterial to 
it whether the owner be an alien or a friend, or even 
a citizen or subject of the power that attempts to ap- 
' propriate the property. In either case the property 
may be liable to confiscation under the rules of war. 
It is certainly enough to warrant the exercise of this 
belligerent right that the owner be a resident of the 
enemy's country, no matter what his nationality. The 
whole doctrine of confiscation is built upon the founda¬ 
tion that it is an instrument of coercion, which, by 
depriving an enemy of property within reach of his 
power, whether within his territory or without it. im- 
whilc at the same time it furnishes to that government 
while at the same time it furnishes to that government 
means for carrying on the war. Hence any property 
which the enemy can use either by actual appropriation 
or by the exercise of control over its owner, or which 
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the adherents of the enemy have the power of devot¬ 
ing to the enemy's use. is a proper subject of confis¬ 
cation. [ Italics added.] 

Likewise, in Ford v. Surget, supra, the Court pointed out 
(97 U. S. at (304): 


Without attempting to restate all the reasons as¬ 
signed in adjudged cases, for the conclusions therein 
announced, we assume that the following propositions 
are settled by. or are plainly to be deduced from, our 
former decisions: 

1. The district of country declared by the constituted 
authorities, during the late civil war. to be in insur¬ 
rection against the government of the United States, 
was enemy territory, and all the people residing with¬ 
in such district were, according to public law, and for 
all purposes connected with the prosecution of the 
war. liable to be treated by the United States, pending 
the war and while they remained within the lines of 
the insurrection, as enemies, without reference to their 
personal sentiments and dispositions. 


The Spanish War cases disclose no deviation from the basic 
principle. Thus, in Juragua Iron Co. v. I'nitcd Slates. 212 
U. S. 297. the Court affirmed the enemy character of an 
American corporation doing business in Cuba in 1S9S. as 
against the contention that this corporation was within the 
protection of the Fifth Amendment. The Court said (pp. 305- 
06): 


We sav “enemv's country" because, under the rec- 

t V V 

ognized rules governing the conduct of a war between 
two nations. Cuba, being a part of Spain, was enemy's 
country, and all persons, whatever their nationality, 
who resided there were, pending such war. to be deemed 
enemies of the United States and of all its people. The 
plaintiff, although an American corporation, doing 
business in Cuba. was. during the war with Spain, to 
be deemed an enemy to the United States with respect 
of its property found and then used in that country, 
and such property could be regarded as enemy's prop- 
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erty. liable to be seized and confiscated by the United 
'States in the progress of the war then being prosecuted; 
indeed, subject under the laws of war to be destroyed 
whenever, in the conduct of military operations, its 
destruction was necessary for the safety of our troops 
or to weaken the power of the enemy. 


Again, in Herrera v. United States, 222 U. S. 55S. supra, 
the Court stated the matter in these words (p. 509): 


We have. then, these propositions established: Cuba 
1 was enemy’s country, and all persons residing there 
pending the war. whether Spanish subjects or Ameri¬ 
cans. were to be deemed enemies of the United States, 
their property enemy’s property and subject to seizure, 

■ confiscation. and destruction. It would seem necessarily 
to follow that the claimants in this case were enemies 
of the United States and their property subject to the 
necessities of war. * * * 


Clearly, then. Congress in 1917 simply codified the existing 
law as to the enemy status of persons residing in enemy terri¬ 
tory; and the decisions of the lower courts confirm this. 
Kahn v. Garvan, 263 Fed. 909; Faber v. United States, SI Ct. 
Cls. 142. cert. den. 296 U. S. 596. both supra. Indeed, but for 
the circumstances that no case under the Trading with the 
Enemy Act in the Supreme Court has up to now involved the 
enemy status of an American citizen, there would be no oc¬ 
casion to doubt the matter now. The circumstance men¬ 
tioned has rendered it, up to this time, unnecessary for the 
Supreme Court to discriminate between enemies and alien 
enemies, on the one hand, and between non-enemies and citi¬ 
zens on the other. Accordingly, the language of the opinions 
is not always quite clear. Thus, in Cuminings v. Deutsche 
Bank, 300 U. S. 115. the enemy involved happened to be an 
alien enemy, and was so referred to; where as. in Henkcls v. 
Sutherland. 271 U. S. 29S. the non-enemy was a citizen, and. 
in Eschcr v. Woods, 2S1 U. S. 379. an alien friend. In United 
States v. Chemical Foundation, 272 U. S. 1. the enemies, 
though referred to as such, happened to be Germans; while in 
Becker Steel Co. v. Cummings, 296 U. S. 74. the non-enemy. 
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which is consistently so designated, was an American corpora¬ 
tion. 

But. clearly, the Court never intended to blur the distinc¬ 
tion established in its earlier decisions; this appears from the 
circumstance that on the same day that Hcnkels v. Sutherland, 
supra, was decided, the Court, speaking through the same 
Justice, pointed out that a loyal American could be an enemy. 
See Sutherland v. Mayer, 271 U. S. 272, 2S7; 

War between nations is a war between their indi¬ 
vidual citizens. All intercourse inconsistent with a 
condition of hostility is interdicted. The Rapid, S Cr. 
155. 162-163. for fear that it may give aid or comfort 
to. or add to the resources of. the enemy. * * * 
The purpose of the restriction is not arbitrarily and 
unnecessarily to tie the hands of individuals concerned, 
but to preclude the possibility of aid or comfort, direct 
or indirect, to the opposing forces. It is that purpose 
which gives birth to the rule, and indicates its limits. 
The rule is simply “a belligerent’s weapon of self¬ 
protection.” Daimler Co. v. Continental Tyre etc., Co., 
[1916] 2 A. C. 307, 344. And it applies even where 
the trading is with a loyal citizen, if he be resident in 
the enemy's country, since the result of his action may 
be to furnish resources to the enemy. Id., 319; Janson 
v. Driefontein Consolidated Mines, [1902] A. C. 4S4, 
505. 

The rule, therefore, is recognized; and there is no decision— 
as distinguished from inadvertent language—to the contrary. 
The only trace of a different approach is found in Castell v. 
United States, S3 Ct. Cls. 222. That decision proceeded on 
the basis that the property there had been mistakenly seized; 
here the legality of the seizure is not denied. But. at best, 
the Castell case cannot be regarded as in any sense authorita¬ 
tive; it ignores completely, not only all of the Supreme Court 
decisions on enemv status, but also a long line of Court of 
Claims cases on the same point. 7 


‘Green v. United state*. 10 Ct. Cls. 4*U>: Ford v. United State*, 10 Ct. 
Cls. 510. 525: Chesapeake Ohio li. R. v. United States, 20 Ct. Cls. 49, 
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(/?') An enemy's property is not within the protection of the 

Fifth Amendment 

It follows from the cases cited and discussed that enemy 
property is subject to confiscation as well as to seizure, and 
that any return of such property is simply a matter of grace, 
and not of right. The constitutional guaranty of just com¬ 
pensation. embodied in the Fifth Amendment, does not apply 
to enemies. Otherwise stated, enemies have no constitutional 
rights which the officers of the government are bound to re¬ 
spect. This proposition, also, is amply supported by the de¬ 
cided cases. Miller v. United States. 11 Wall. 20$. supra: 
Juray.ua Iran Co. v. United Slates. 212 U. S. 297. supra; 
United States v. Chemical Foundation, 272 l\ 8 . 1; Cummings 
v. Deutsche Ban!:. 300 l*. S. 1 lo: Tate v. Escher. 59 App. 
I). C. $1. 33 F. (2d) 550. rov'd on another ground sub man. 
Escher v. II oods. 2$1 l .8. 379. 

In the Chemical Foundation case, the Court said (272 1*. S. 
at 11): 

* * * The amendment | to the Trading with the 

Knemv Act | of March 2$. 1918. eliminated the re¬ 
striction upon the power of sale. It stated that the 
other powers given were "in addition" to those of 
a common-law trustee. And it authorized the Cus¬ 
todian. under the President to dispose of such property 
by sale or otherwise “in like manner as though he were 
the absolute owner thereof." 

There is no support for a construction that would 
restrain the force of the broad language used. Congress 
was untrammelled and free to authorize the seizure, 
use or appropriation of such properties without any 
compensation to the owners. There is no constitutional 
prohibition against confiscation of enemy properties. 
Brown v. U. S.. 8 C'ranch 110. 122: Miller v. U. S., 11 
Wall. 208. 305 et seq.: Kirk v. Lynd . 100 U. 8. 315. 310; 

I 

60-07; St or all v. United Staten. 20 Ct. ('Is. 220. 2-10: White v. United Slat<-n, 
20 Ct. (’Is. 204. 208: Vanee v. United Staten. 30 Ct. CIs. 2.’2. 2.">6. 268: 
Jiirni/mi Iron Co. v. United Staten. 42 Ct. CIs. 00; Brandon v. United 
Staten. 40 Ct. C'ls. .',02. 
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Stoehr v. Wallace . 255 U. S. 230. 245: White v. Mechan¬ 
ics Securities Corp.. 269 I'. S. 283. 300. And the Act 
makes no provision for compensation. The former 
enemy owners have no claims against the patents or 
the proceeds derived from the sales. [Italics added.] 

The latest word from the Supreme Court was handed down 
in Cummings v. Deutsche Bank . 300 V. S. 115, where the Court 
pointed out (pp. 120-21): 

* * * Alien enemy owners were divested of every 

right in respect of the money and property seized and 
held by the Custodian under the Trading with the 
Enemy Act. United States v. Chemical Foundation, 
272 V. S. 1 . 0-11. Woodson v. Deutsche, etc., V or mats, 
292 C. S. 449. 454. The title acquired by the United 
States was absolute and unaffected by definition of 
duties o! limitations upon the power of the Custodian 
or the Treasurer of the United States. Congress re¬ 
served to itself freedom at anv time to disoose of the 

V k 

property as deemed expedient and right under circum¬ 
stances that might arise during and after the war. 
* * * As the taking left in enemy owners no bene¬ 

ficial right to or interest in the property, the United 
States did not take or hold as trustee for their benefit. 

The doctrine has been recognized by this Court: see Tate 
v. Escher, supra, where it was said (59 App. D. C. at S2-S3. 
33 F. (2d) at 557-58): 

Congress and the President were here exercising a 
war power employed to cripple the enemy in the conduct 
of hostilities in such manner as to operate beneficially 
to the United States and their allies. At such times, in 
dealing with a public enemy, statutory and constitu¬ 
tional limitations affecting property rights have little 
force. It is sufficient to warrant the seizure, detention 
and even the confiscation of enemy-owned property that 
the owner or the reputed owner be a resident of the 
enemy's country. 
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[After quotin'! Miller v. United States, supra:] 

This statement of the law is but an epitome of the 
sanction that the courts have always placed upon the 
power of Congress in time of war to authorize the 
seizure, through executive channels of property not only 
enemy-owned, but of property believed to be enemy- 
owned. providing always that there is adequate pro¬ 
vision made for the return of property seized by mis¬ 
take.' 

And. necessarily, since the United States had and exercised 
the right to confiscate the property of enemies, it obtained ab¬ 
solute ownership of such property, no vestige of interest re¬ 
mained in the former owner, and the United States did not 
take or hold as trustee for his benefit. Cummings v. Deutsche 
Bank. 300 U. S. 115. 120. supra. 

It is entirely immaterial to the foregoing discussion that 
the Fifth Amendment has been held applicable to non-enemy 
citizens. United States v. Cohen Grocery Co., 255 U. S. SI, 
applicable to non-enemy alien friends. Russian Volunteer 
Fleet v. United States. 2S2 U. S. 4S1. and inapplicable to alien 
subjects or corporations of the enemy power not possessing 
an eliemy status (within the Trading with the Enemy Act) 
because of their residence or presence within the United 
States. DeLacey v. United States. 249 Fed. 625; Deutsch- 
Australische dr. v. United States. 59 Ct. Cls. 450. 

Xt> case has been found, and it is believed that none exists, 
holding that an American with an enemy status is entitled to 
just compensation arising out of a wartime seizure. 

It was argued below that the Trading with the Enemy Act 
was not a confiscatory measure, even as to enemies. But this 
argument is not an open one at the present time, least of all 
in the District of Columbia. See Cummings v. Deutsche 
Bank, 300 U. S. 115. rev’g Deutsche Bank v. Cummings , 65 
App. D. C. 297. 300. 303-04. S3 F. (2d) 554. 557. 560-62; 
and see comments thereon in Cummings v. Hardee, 70 App. 

’The Supreme Court reversed the ease on another point, riz.. that non- 
enem.v property mistaking!}- seized was not subject to deduction for admin¬ 
istrative expenses. See Exciter v. Wood*. 281 U. S. 379. 
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D. C. 18. 21. 102 F. (2d) 622. 025. cert. den. sub now. Hardee 
v. Murphy. 307 U. 8. 037. And. in fact, the operation of the 
law so far as the appellant is concerned has not been confisca¬ 
tory. since lie lias been given the proceeds of his property. 
The only question is whether he is entitled to receive the dif¬ 
ference between those proceeds and alleged just compensation. 

(Hi) Pflueyer was an enemy 

When Congress enacted the Trading with the Enemy Act 
in 1017. it expressly reserved the question of ultimate dispo¬ 
sition of the seized property. Section 12. After the War. 
Congress by successive liberalizing enactments amended Sec¬ 
tion 9 of the Trading with the Enemy Act to provide for the 
return of seized enemy property. It is not necessary for 
present purposes to do more than note the law which per¬ 
mitted the return of seized property to enemies of American 
nationality. Act of June 5. 1920. c. 241. 41 Stat. 977. 

The significant point is that, by virtue of Section 7 (c) of 
the Act. supra . p. 9, Congress limited the return to former 
enemies to the actual property or to the net proceeds held by 
the Custodian. The effect of that provision, having in mind 
the decisions just discussed, is this: 

Pflueger admits receiving the proceeds of his seized property. 
If. then, he was an enemy at the time of seizure, it follows that 
the present suit, which seeks the difference between those pro¬ 
ceeds and the alleged true value of the property, must fail. 
Having been an enemy. Pflueger is not entitled to “just com¬ 
pensation” for his seized property, and since he has already 
received the amounts which Congress saw fit to give him under 
the statute as a matter of grace, he has no further legal claim. 

And Pflueger was an enemy, without question. 

The Trading with the Enemy Act. it will be recalled, requires 
“residence” for enemy status. These are cases which, appar¬ 
ently overlooking the purpose of the statute to seize property 
over which the enemy country is enabled to exercise dominion 
by reason of control over the owner, have construed “residence’’ 
to mean domicile. Vowinckel v. First Federal Trust Co., 10 F. 
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(2d) 19: Stadlnmiler v. Miller. 11 F. (2d) 732." But it is not 
necessary to discuss or dissect these cases, because in the present 
case it is perfectly clear that Pflucger was domiciled in Germany 
in January 1918. when his property was seized. 

Ilis own testimony shows that he left Honolulu in 1886 and 
remained in Germany without interruption until 1920 (R. 128). 
Except for purposes of transit in 1886 (and probably also in 
1866 or 1867). he was never even in the United States until 


he was an old man. 

He did not attempt to leave Germany in February 1917. 
when diplomatic relations between Germany and the United 
States were broken off. At that time, he still retained his 
house in Bremen, which he owned (R. 128). and lie continued 
to carry on his business there. J. C. Pflucger & Co. (R. 27, 47. 
128-29). 


His claim, made below, that he attempted to leave Germany 
in April 1917. after the declaration of War. is conclusively con¬ 
tradicted by his own contemporaneous writings. 

When he applied fora passport on August 16. 1917. he stated 
(R. 27) that he was 


at present not domiciled in the United States, my per¬ 
manent residence being at Bremen. Germany, where I 
follow the occupation of conducting a commercial busi¬ 
ness. that 1 have been residing abroad [here the word 
“temporarily” has been stricken out in ink j since Sep¬ 
tember 1886 in * * * Germany. 

This application, moreover, negatives any intent of imme¬ 
diate or impending return to the United States. It continues 
(R. 27): 

and that I intend to return to the United States [here 
the word “within” has been stricken out in ink | as soon 
as ///// business pi rniits with the purpose of residing and 


“Tlit* cuscs Inst citc<l appear to he historic curiosities, reflecting the tender¬ 
ness of the courts toward Alien Property claimants just prior to the passage 
of th<‘ Settlement of War Claims Act of ltrjs U7> Stnt. 2">4). when (ierman 
nationals, nine years after the Armistice, were only allowed the meager 
m-overy of $lo.ooo principal and a year interest permitted by the 

Winslow Act (42 Stat. 1511). 
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performing the duties or [sic] citizenship therein, and 
that I desire this passport fur the purpose of protection 
while abroad. 

The italicized words are in Pfiueger’s hand. 

There is certainly nothing in the above document, executed 
after war between the two countries had been raging over four 
months, which would indicate to any reasonable man that the 
applicant had endeavored in April 1917. or was endeavoring in 
August 1917. to return to the United States. 

On July 21. 1919. ante mot am litem. Pflueger wrote as fol¬ 
lows to the Spanish Ambassador at Berlin, who was still 
charged with the representation of American interests in 
Germany (IT 59): 

When in the spring of 191$ I learned that the United 
States Government intended to take measures against 
the firm of II. Hackfold A* Go., Ltd.. Honolulu, be¬ 
cause of the German capital invested in it. I endeavored 
to get a travelling permit to the United States in order 
to take care of my Honolulu property. 

He also stated (R. 00): 

When I continued staving in Germanv during the 
war. I did so for good reasons, viz: 

To protect the interests of II. Hackjeld A' Co.. Ltd., 
Honolulu. 

To protect my own interests. 

I did so at my own personal risk and may state that, 
in spite of some difficulties. I succeeded in keeping my 
property here unhurt. 

Furthermore. 1 am considerably engaged in an in¬ 
dustrial enterprise in Germany so that I can exert a 
controlling influence, what may be of prominent im¬ 
portance for promoting American activity. 

Inasmuch as this entire letter is strongly self-serving, it is 
certainly significant that the only attempt to leave Germany 
of which Pflueger speaks is the one in the spring of 191$. 
Here again, it is impossible for any reasonable person to ex¬ 
tract from this writing any attempt or intent on Pflueger's 
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part to leavo Germany when the United States declared war 
in April 1917. 

Furthermore. Pflueger admitted under cross-examination on 
his deposition that he was in Germany of his own free will 
up to .the spring of 191S (R. 129). He endeavored to change 
this \VLen the time came to sign his deposition, but his own 
counsel admit (R. 22-24) that the shorthand stenographer— 
engaged by them on behalf of Pflueger—would testify that 
his notes show that Pfluegor testified as originally recorded. 

It is clear, therefore, that Piiueger was domiciled in Ger¬ 
many lit January 1918. and that he was. therefore, an enemy 
under any test. - '' That is sufficient. Pflueger s claim neces¬ 
sarily fails if he cannot show that he was never an enemy. 
Swiss Xat. Ins. Co. v. Miller. 207 U. 8. 42. 

Apart from domicile. Pflueger was an enemy because the 
Act included in its definition of “enemy.” see Section 2 (a), 
“Anv individual * * * of anv nationality * * * resi- 
dent outside the United States and doing business within 
sue!) territory [?. e., behind the enemy linesj.” The undis¬ 
puted evidence in the present record is to the effect that 
Pflueger was doing business in Germany during the war 
(R. 27. 47. GS. 129)! 


3,1 It is interesting also to note that in 1030, when I’Alleger was asserting 
a claim for loss on Pacific Guano & Fertilizer stock, eminent counsel 
representing him—Messrs. John Francis Xeylan ami Bartley C. ('rum. 
of the San Francisco har. and Professor Max Radin. of the University of 
California School of Jurisprudence—represented to the Mixed Claims 
Commission that lie had been an enemy at the time the stock was seized. 

Their brief stated < I)ef. Exli. !>. It. 243-44) : 

"The claimant herein. Johann Carl Pllueger. although an American 
citizen, was within the confines of tin' German Empire ujxm the outbreak 
of hostilities between the two countries. That fact alone, regardless of 
claimant's citizonship. made him a technical enemy and made his prop¬ 
erty subject to seizure. * * * 

“It is clear that under the Trading with the Enemy Act. American 
citizens resident in the enemy country, became, and remained, during such 
foreign domicile, under the status of alien enemies. This would have been 
true under international law even if the Trading with the Enemy Act had 
not been adopted. 

“Set* Vattel's Lair of Xations, lib. 3. e. p. SS. 

“See page 477. 2 Montesquieu 12. 

"Chit tit's Lair of Xa Hons, 67. 

“To similar efifeer is the dictum of Puffeiulorf. in his De Jure Natural et 
Gen tin in, B. 8. c. 6. 21." 
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It is proper also to observe that, while he maintained a 
consistent paper record as an American citizen, his loyalty 
seems to have been influenced by his surroundings, for the 
evidence shows (R. 134) that in April 1918, during one of the 
most crucial periods of the war, he was a member of a com¬ 
mittee which made a public appeal to the people of Bremen, 
commencing as follows (R. 34): 

Few events in this war so rich in forceful acts and 
successes of our incomparable Army and Navy have 
caused such gay enthusiasm in Germany and especially 
in the Hanseatic Cities as the news of the conquest of 
the Baltic provinces, especially the proud Hanseatic 
City of Riga, which have suffered for a long time under 
the Russian yoke and yet conserved their German sym¬ 
pathies. 11 

In February 1917, when diplomatic relations were broken 
off. he did not leave Germany. In April 1917, when war was 
declared, he did not, as has been shown, leave Germany. In 
the spring of 1918. when he learned of the seizure of his prop¬ 
erty. he attempted to leave but could not. In July 1919. long 
after the Armistice, he was “considerably engaged in an indus¬ 
trial enterprise in Germany” (R. 60). Pie did not finally 
leave for the United States until May 1920 (R. 125. 128). 

All in all. it would be difficult to imagine a more clear-cut 
case of enemv status. 

V 

(iv) Appellees are not barred by any “finding ” from now 
establishing Pfluegefs enemy status 

It was suggested below that Pfluegers Exhibits 10. 11. 12. 
and 12b (R. 205-09. 213) 12 constitute conclusive findings that 
Pflueger was not an enemy. But this is an untenable view. 

11 Inasmuch as Pflueger admitted his membership in the committee 
(R. 134-36: hut compare R. 164 1 . it is not believed that this "Appeal" falls 
within the rule of Maticari v. Frank P. Smith. Inc., — App. D. C. —» 
— F. (2d) —. decided August 5. 1940. 

13 In Pflueger Exhibits 4a. 5a. 6a. 7. 10, and 11 (R. 201-07), the printer 
has placed the exhibit numbers at the end of each exhibit. Pflueger Exh. 
12 has the number in the middle of the exhibit (R. 20S). In the case of 
Pfluegor's facsimile exhibits, the numbers tire omitted entirely. 
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The short and simple answer is that, even if everything is 
assumed in favor of the findings, they are still not binding in 
this proceeding, for the reason that Pflueger. by bringing suit 
for a further recovery, has invited a review of every question 
involved in his claim. McElrath v. United States, 102 U. S. 
420: Cummings v. Socictc Suisse, 00 App. 1). C. 121, So F. 
(2d) 2S7: Cummings v. Jensen, 00 App. D. C. 124. So F. (2d) 
290: Socictc Suisse v. Cummings. 09 App. I). C. 154. 99 F. 
(2d) 3S7. cert. den. sub nom. Socicti Suisse v. Murphy, 300 
U. S. 031. 


As the Court of Appeals said in the Socictc Suisse cases— 


When the corporation brought this suit, it invited the 
court to which it submitted itself to go behind the 
settlement, and at the instance of the United Slates. 

1 the real parties in interest, to re-examine all the ques¬ 
tions arising out of the original claim. 

So here: Pflueger having sued for more, the defendants are 
entitled to question every “finding” heretofore made. 1 " 


B. Pflueger has been guilty of gross laches 


In the present suit appellant asks the courts, more than 
twenty years after the event, to determine the value of two 
large and extensive commercial enterprises of the Territory of 
Hawaii as of January 191$. 

"Even as an original proposition, tin* “findings" are not entitled To 
much, if any. weight. 

Pflueger Exhibits !•*. n. ami 12b (It. 203-07. 213) were devised for use 
tinder Section 0 of the original Trading with the Enemy Aet. identical 
in substance with the present Section 0 (a), when seized property could 
i>e recovered only by non-enemies. Later, after the war. nationality 
bee;tine the criterion for the return of validly seized property, see Sec¬ 
tion 0 <b> as successively liberalized, but tin* old form continued to be 
used. Thus. Pflueger Exhibit 12 (It. 207-00). an opinion of allowance, con¬ 
siders indy the question of Ptlueger’s citizenship, anil is silent on enemy 
status. Yet the order of allowance (Pfl. Exh. 12b. It. 213). recites that 
Pflueger was a nonenemy, and says nothing regarding his citizenship. 

It i(< also to be noted that the correct date of Pflueger Exhibit 10 is not 
102O. as printed (R. 200). but 1021 : and that the correct date of Pflueger 
Exhibit 12b is not 1020 (It. 213*. but 1022. This appears from the orig¬ 
inals bn tile, which show that the printer did not reproduce the changes 
made on the printed form, and from the comments made when these 
exhibits were introduced in evidence (It. 110-17. 13S. 144). 
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More than eight years ago. the Circuit Court of Appeals for 
the Second Circuit said of a similar suit which alleged an un¬ 
dervaluation of the assets of one of the same companies. H. 
Hackfeld <k Co.. Ltd.. “Speaking generally, the suits are ex¬ 
cessively stale, the plaintiffs having waited thirteen years 
after the transaction was completed.” Siclckcn-Schwarz v. 
American Factors. Ltd.. 00 F. (2d) 43. 45. 

The claim that H. Hackfeld & Co.. Ltd. was worth more than 
S7.500.000 when its assets were sold by unanimous consent 
of its stockholders to American Factors Ltd. has certainly not 
grown less stale in the eight vears which have elapsed since 
1932. 

As to his claim in respect to Pacific Guano and Fertilizer 
stock, appellant plainly is barred by acquiescence. In 192S. 
nine years before the filing of the bill in the present suit, 
Pflueger sued the Alien Property Custodian in the United 
States District Court for the Territory of Hawaii, alleging 
that his Pacific Guano shares had been sold at less than their 
true value (Def. Exh. 39. R. 77-101). In 1930, after the de¬ 
fendants in that proceeding had moved to dismiss. Pflueger 
withdrew his suit (Def. Exh. 40-41. R. 101-03). The present 
suit against a successor of the Alien Property Custodian was 
commenced on November 1. 1937 (R. 1). In view of these 
facts, it cannot be seriously contended that Pflueger was dili¬ 
gent. or that he did not acquiesce in the disposition of his 
Pacific Guano and Fertilizer shares. Having once voluntarily 
dismissed his complaint, he cannot return years later to vex 
the same officer in respect of the same claim. 

It was not seriously disputed below that appellants Pacific 
Guano claim was barred. But it was urged that there had been 
no acquiescence as to the Hackfeld stock; that Pflueger had 
consistently pressed his claim thereto, administratively and 
otherwise (R. 7. S-12. 23S-40); and that under the rule of 
Southern Pacific Co. v. Bogert. 250 U. S. 4S3. neither lapse of 
time nor error in the remedy pursued will constitute laches so 
long as acquiescence is lacking. 

But in that case, the Supreme Court noted that the defendant 
had not been prejudiced by the delay. 250 U. S. at 490. Refer¬ 
ence to the opinion of the District Court in the Bogert case. 215 
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Fed. 218. 221. indicates that “strange as it may seem, the case 
can now be tried with the record of the necessary testimony, in 
substantially as complete a way as if undertaken many years 
ago. * * * The matter has always been disposed of upon 

questions of pleading, or with respect to the validity of the fore¬ 
closure action.’’ The peculiar circumstances of the Bogert case 
are further emphasized by the opinion of the Circuit Court of 
Appeals: 

So far as the defense of laches depends, not on the 
1 mere passage of time, but upon another familiar ground, 
viz., a change in the situation prejudicial to the defend¬ 
ant. there is no evidence whatever to sustain it. The 
exact nature of the case has been known to the defendant 
from the beginning, and there is no substantial dispute 
of fact. 244 Fed. 61. 04. [Italics added.] 

Here, quite to the contrary, there is a dispute of fact, and 
a veri* substantial one. Indeed, under appellant's theory, the 
only issue of fact remaining in the case is the value of the 
Hackfeld stock. It is one thing, as in the Bogert situation, to 
try a case years after the event, where the only problem is 
the replication of disputed legal principles to established 
facts; but it is a wholly different matter, as here, to try. on 
depositions and without benefit of oral testimony or the de¬ 
meanor of witnesses, the value of complex commercial enter¬ 
prises six thousand miles away under the exceptional condi¬ 
tions obtaining in wartime. 

Laches, it need hardly be said, is such delay in enforcing 
one’s 1 rights as works disadvantage to another. Wren v. Good¬ 
man. 39 App. D. C. 240. 2 44 4 5; George v. Ford. 36 App. 
D. C. 315. 333. Here Pflueger’s delay has certainly worked 
to the detriment of the appellees, for the very obvious reason 
that the lapse of time has made more difficult of proof the 
value of H. Hackfeld Co.. Ltd. While it is true that the 
evidence of certain witnesses is available, their testimony is 
not contemporaneous with the event, but was taken eighteen 
and twenty years later (R. 19-21). And the recollection of 
some of the witnesses has become increasingly fallible. 
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That this difficulty is an actual one is shown nowhere more 
clearly than by the testimony of Pflueger himself; as the 
years go by his memories of the corporations in which he held 
stock grow always rosier, and the value which he places upon 
them steadily rises. 


H. Hackfeld A* Co. Ltd. 

In 1919, Pflueger in a letter to American Factors Ltd. stated 
that the value of H. Hackfeld & Co. Ltd. was 810.000.000 
Def. Exh. 8. R. 70-72). This comes to about 82(32 a share 
on the common stock after paying the preferred. 

In 1924, in the California case of Isenberg v. Sherman, 212 
Calif. 454, 29$ Pac. 1004, 299 Pac. 52S. cert. den. 2S6 U. S. 
547, Pflueger alleged that the value of H. Hackfeld & Co. 
Ltd. was 817.500,000 (R. 152). This valuation is equivalent 
to about S4(34 per share of common stock. 

In November 1937. in the bill in the present case. Pflueger 
valued the Hackfeld stock at 8810 per share (Par. 11, R. 4), 
or a valuation for the entire company, including the value of 
the preferred stock, of 830.270.000. 

In May 193S. when Pflueger testified in the present case, 
he valued the stock at 81000 a share (R. 118). and the busi¬ 
ness at 839,000.000 (R. 149). 

Pacific Guano &' Fertilizer Co. 

In 192S. in the United States District Court for Hawaii, 
and in 1929 before the Mixed Claims Commission. Pflueger 
valued his Pacific Guano stock at 8250 a share, as of 19IS 
(Def. Exh. 7, 39. R. 47-48. 81). 

In November 1937. when he swore to the bill of complaint 
in the present case, that value had jumped to 8350 per share, 
still computed as of 1918 (Par. 11. R. 4). 

In May 1938. when he testified on deposition in the pres¬ 
ent case, he swore that Pacific Guano and Fertilizer stock was 
worth S400 in 1918 (R. 119). 

Computation, of loss 

In 1922, when he filed his first claim before the Mixed 
Claims Commission, Pflueger alleged his total loss, on Hack- 
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feld and Guano stock both, to be S190.700.31. or S233.41S.54 
after including counsel fees expended in procuring the return 
of his property (Def. Exh. G. R. 39). However, when testify¬ 
ing on deposition in 1938. he was unwilling or unable to ap¬ 
portion this figure to the two kinds of stock (R. 142. 15G. 162- 
63. 173-74). 

In November 1937. when he swore to the bill of complaint 
herein, he alleged his total loss to be $1,073,241 (Pars. 11. 19. 
R. 4. G). 

In May 1938. as pointed out above, he increased his valua¬ 
tions when testifying, so that, as a matter of computation, his 
loss according to his testimony had risen to SI.391.431. 

Thus, in sixteen years, the damages suffered by Pflueger 
had risen, in his own mind, by more than a million dollars, or 
seven fold. As Pflueger himself testified (R. 139): 

Q. In other words, the more you think about it. the 
higher you value that stock as of 191$? This is right, 
isn't it? 

A. About. I guess, yes. 14 

But. apart from the unreliability of some of the testimony 
still available, important witnesses are no longer living. 

The Alien Property Custodian ’s representative in Hawaii, 
Richard H. Trent (R. 79). a very important figure in the trans¬ 
actions here in issue, is dead (R. 230). Trent’s testimony cov¬ 
ered’over 4.200 pages in the California litigation (R. 230)— 
over one-quarter of that very voluminous record (R. 22S-29). 
The head of the Division of Insular Possessions in the Alien 
Property Custodian’s Office. Walter I). Denegre. is dead (R. 
230). H. P. F. Schultze. Treasurer of H. Hackfeld <fc Co.. Ltd., 
in 1918. is dead (R. 230). Two of the reorganizers. George 
Sherman and A. W. T. Bottomley (R. 79-82). are dead (R. 230). 

“This siunt* tendency is observable in the mental processes of other wit¬ 
nesses on whom Ptlueger presumably relies. Thus George F. Rodiek. whose 
testimony in Roden hern v. Mnr/tlig. Eq. 62345 in the District Court, was by 
stipulation made admissible herein (R. 19). testified in the Rodcnbcrg 
de|Kisitions in October 11)37 as follows (p. 633) : 

"Q. It is the fact, is it not. that the farther away from 191S you get. the 
greater value you put on the stock of II. Hackfeld & Company. Ltd.? 

“A. It looks that way.” 


35 


And Commodore Dennis Mahan, cable censor in Hawaii during 
the war. whose testimony would have thrown valuable light 
on the reasons why the United States authorities imposed re¬ 
strictions on the business of the Hackfeld Co., likewise has 
departed this life (R. 231). 

Attention is invited to the Pflueger Exhibits which were sub¬ 
mitted (R. 192-93) in opposition to appellees' motion for sum¬ 
mary judgment. Exhibit 14 (R. 214) is a letter from Denegre 
to Trent—both are dead. Exhibit 15 (R. 215) is a letter written 
by Denegre—note his initials—and signed by A. Mitchell 
Palmer. Both are dead. Exhibit IS includes a letter (R. 225) 
from A. W. T. Bottomley, President of American Factors Ltd. 
to Trent. Both are dead. Exhibit 20 (R. 220-27) is another 
letter written by Trent. 

To force the appellees to go to trial on the 191S valuation of 
the Hackfeld Company in these circumstances would be highly 
inequitable. At best, the trial of that issue would be a long and 
complicated process. In Isenberg v. Sherman, 212 Calif. 454. 
29S Pac. 1004, 299 Pac. 528. cert. den. 2SG U. S. 547. wherein 
Pflueger was a co-plaintiff and a predecessor Alien Property 
Custodian was a co-defendant, the parties were in court nearly 
eight years on the question. The trial lasted 112 days and the 
transcript of testimony covered 15.475 pages (R. 228-29). 

Fifteen years have passed since the testimony in that pro¬ 
ceeding was closed. A matter of such complexity should not be 
retried after such a long lapse of time, particularly in view of 
the death of so many witnesses and the grotesquely fallible 
recollection of some who still survive. Equity and good con¬ 
science alike require that appellant's long delay in these circum¬ 
stances be held a bar. 

C. Pflueger has heretofore given full and complete releases in respect of 

the claims now sued upon 

Pflueger admits having executed the releases relied upon 
(Def. Exh. 11-12. R. 72-77; R. 140), i: ‘ and it is interesting to 
note that, twelve days after the execution of the later of these 

“The excepted items mentioned in the releases had previously been 
returned to the claimant, and other exceptions mentioned in Def. Exh. 11 
were later receipted for in Def. Exh. 12. See Roth Affidavit, R. 232-38. 
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two documents. Pflueger wrote his cousin Hagens that his “legal 
claim against Washington has recently been settled after pro¬ 
tracted proceedings’’ (Def. Exh. 10. R. 30; see also R. 144r46). 

It was suggested at the taking of appellants deposition that 
these releases were vitiated by actual duress; and it was argued 
below that they were invalid because of constructive duress 
and lack of consideration. Neither of these arguments can be 
supported. 

(i) There was no actual duress 

Only a few questions to appellant sufficed to expose the 
flimsy character of his claim of actual duress (R. 169-70). 
Aftei J admitting that no one offered him physical violence or 
threatened him with firearms. Pflueger’s testimony was: 

Q. So when you said duress, all you meant was you 
thought you weren’t getting enough money for your 
claim? 

A. I wasn't getting the money—they wouldn’t pay 
me the money unless I signed the release as it was. 

Q. And that is your idea of duress? 

A. Yes; that is my idea of duress. 

Unfortunately for appellant’s contention, the courts enter¬ 
tain an entirely different idea. Silliman v. United States, 101 
I’. S. 465; The Adonis, 3S F. (2d) 743. 

(ii) There was no eonstructive duress 

It was argued below on appellant’s behalf that the releases 
were ineffective by reason of constructive duress, because the 
Alien Property Custodian was a trustee for Pflueger. The 
basic difficulties with this contention are, first, that the Cus¬ 
todian is not a trustee, and second, that trusteeship is entirely 
inconsistent with the expressed theory of appellant’s suit. 

Pflueger either was or was not an enemy; or. differently 
phrased, he either was or was not entitled to the just compen¬ 
sation nuaranteed by the Fifth Amendment. 

If the former, there was no trust, and any return was in 
the nature of a gratuity. Cummings v. Deutsche Bank , 300 
17. S. 115, disposed of the trust notion once and for all. so 
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far as enemies were concerned; the Court held that the former 
owners were divested of all interest in their property, which, 
upon seizure, passed absolutely to the United States. 

If. however. Pflueger was within the constitutional guaranty, 
still there is no trust; the relation is a contractual one. Where 
the Government takes property for a public use, the United 
States becomes absolute owner of the property, the former 
owner becomes absolute owner of a right to just compensation, 
and no one is trustee of anything for anybody. United States 
v. Great Falls Mfg. Co., 112 U. S. 645; Jacobs v. United 
States, 200 U. S. 13; Hurley v. Kincaid, 2S5 U. S. 95. The 
claim here that there was a taking (Bill. pars. 20. 21, R. 6; 
Prayer, par. 3. R. S) wholly excludes the notion of any prop¬ 
erty remaining in the original owner. 

(iii) The releases are not invalid for lack of consideration 

The argument made below, to the effect that the releases 
arc invalid for lack of consideration, overlooks the circum¬ 
stance that both recite that they are sealed, and that one of 
them, the release for the Hackfcld stock (Def. Exh. 11. R. 
72-74). has a seal attached (R. 191 [seal inadvertently omit¬ 
ted at R. 74]). 

It is well settled, in the District of Columbia and in the 
federal courts generally, that a sealed instrument requires no 
proof of consideration. 1 Villard v. Tayloe, S Wall. 557. 564 
(District of Columbia case) Cairo t R. R. v. United States, 
267 U. S. 350 (Court of Claims case); U. S. Fidelity &c. Co. v. 
Ricfler, 239 U. S. 17; Harwood v. U. S. Shipping Board Emer¬ 
gency Fleet Corp., 32 F. (2d) 6S0. 6S3. affd. 281 U. S. 519; 
Hemingway v. Stansell, 106 U. S. 399. 

The argument made below in the present case was strik¬ 
ingly similar to that made and rejected by the Supreme Court 
in the Cairo R. R. case, supra , 267 U. S. at pp. 351-52: 

The petition alleges that the Director General gave 
no more than he would have been obliged by law to 
give had no agreement been made. This is not true. 
But it is. in any event, without legal significance. 
The plaintiff’s agreement embodying the release was 
under seal. Hence, it is binding even if without con- 
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sideration. The petition alleges also, that the agree¬ 
ment “was accepted by the officers of the plaintiff for 
the purpose of saving for themselves such rights, privi¬ 
leges, and conveniences as were indicated by the Di¬ 
rector General, and was signed for this purpose only 
| and not otherwise, and for the supposed concessions set 
out in the contract itself.” The allegation does not 
charge facts constituting legal duress. United States 
v. Child &■ Co., 12 Wall. 232., 244. 

Nor is it material that the releases in question were exe¬ 
cuted in New York, first, because a release is not effective 
until delivery. e., until the instrument here reached the 
Alien 1 Property Custodian in the District of Columbia; and 
second, because by the law of New York at that time, re¬ 
leases under seal were not subject to an attack that they 
■were made without consideration. Stiebel v. Grosberg , 202 
N. Y. 266. 95 N. E. 692. There the court said (202 N. Y. at 
269-70. 95 N. E. at 693-94): 

At common law the seal to a written instrument was 
conclusive evidence of a sufficient consideration and 
its conclusive character could not be changed by parol 
testimony. This rule of the common law. however, 
was modified by the statute (2 R. S. 406. $ 77) which 
is now embraced in our Code of Civil Procedure. Sec. 
S40. which provides that a seal upon an executory in¬ 
strument hereafter executed, is only presumptive evi¬ 
dence of a sufficient consideration which may be re¬ 
butted as if the instrument was not sealed. Neither 
a receipt nor a release is a contract or an executory 
instrument. They are merely declaration or admissions 
in writing, and consequently it was held that the modi¬ 
fication of the statute with reference to seals upon ex¬ 
ecutory instruments does not extend to releases, which. 

1 when under seal, continue to be conclusive evidence of 
a sufficient consideration. * * * It. therefore, fol¬ 

lows that liquidated and undisputed claims or accounts 
can be discharged by payment, or by the creditor ex¬ 
ecuting a release under seal, by which he precludes 
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himself from attacking the consideration for the re¬ 
lease. A release, however, must be delivered in order 
to become effective. The delivery is a separate, inde¬ 
pendent act from that of executing it. The same is 
true with reference to a deed of real estate. It has 
to be delivered in order to pass title and the right of 
possession of lands. 1 * 

( iv ) Pflueger’s “protests” were ineffective as a matter of law, 
and were made too late in any event 

The “protests” (R. 181-93) which Pfiueger executed con¬ 
temporaneously with his releases are mere collateral docu¬ 
ments, ineffective to detract from or vary the releases. 

Moreover, it is to be noted that the Trading with the Enemy 
Act specifically makes the receipt of money a “full acquittance 
and discharge” of the Alien Property Custodian and the 
Treasurer, the present individual defendants; so that in re¬ 
quiring a release as a condition precedent to payment, these 
officers were exacting no more than the law required in any 
event. See Section 9 (b), which provides, inter alia, as 
follows: 

* * * And the receipt of the said owner or of 

the person by whom said money or other property was 
conveyed, transferred, assigned, delivered, or paid over 
to the Alien Property Custodian shall be a full acquit¬ 
tance and discharge of the Alien Property Custodian 
or the Treasurer of the United States, as the case may 
be, and of the United States in respect to all claims of 
all persons heretofore or hereafter claiming any right, 
title, or interest in said money or other property, or 
compensation or damages arising from the capture of 
such money or other property by the President or the 
Alien Property Custodian: Provided further, however, 
That except as herein provided no such action by the 
President shall bar any person from the prosecution of 

18 Since that time. New York has abolished the distinction between sealed 
and unsealed instruments, see N. Y. Laws 1D3 o. c. 70S. amending Civil 
Practice Act, Sec. 342: but the case cited was still law when Pflueger's 
releases were executed. 
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any suit at law or in equity to establish any right, 
title, or interest which he may have therein. 

Accordingly, since under this provision Pflueger would be held 
to have released his present claims merely by receiving the 
proceeds of his property, his “protests” are no more than 
sworn statements disapproving and protesting against the 
provisions of an Act of Congress. 

And there is a further difficulty in respect of the Hackfeld 
stock release. Dated and delivered in April 1921 (R. 72-74), 
not even a written protest was filed against it until February 
1922. Though the protest in question is dated 1921 (R. 186- 
S9). it was not brought to the attention of the Government 
until 1922 (R. ISO. 1S1). The law requires that parties seek¬ 
ing to repudiate a release must act promptly. Capital Trac¬ 
tion Co. v. Sneed. oS App. D. C. 141. 26 F. (2d) 296. Pflue¬ 
ger was not sufficiently prompt in this instance. 

CONCLUSION 

For the foregoing reasons, the District Court s dismissal of 
the bill of complaint should be affirmed. 

Respectfully submitted. 

Francis M. Shea, 

Assistant Attorney General. 
Frederick Bernays Wiener. 

Special Assistant to the Attorney General. 
Harry LeRoy Jones, 

Frederick L. Smith, 

Attorneys, Department of Justice, 

Attorneys for Appellees. 


September 1940. 



APPENDIX 


Section 2 (a) of the Trading with the Enemy Act—Act of 
Oct. 6, 1917; c. 106. 40 Stat. 411— 

The word “enemy.’’ as used herein, shall be deemed 
to mean, for the purposes of such trading and of this 
Act— 

(a) Any individual, partnership, or other body of 

individuals, of any nationality, resident within the ter¬ 
ritory (including that occupied by the military and 
naval forces) of any nation with which the United 
States is at war. or resident outside the United States 
and doing business within such territory, and any cor¬ 
poration incorporated within such territory of any na¬ 
tion with which the United States is at war or 
incorporated within any country other than the United 
States and doing business within such terri¬ 
tory. * * * 

Section 9 (b) of the Trading with the Enemy Act as added 
by the Act of June 5. 1920 (c. 241. 41 Stat. 977)— 

(b) In respect of all money or other property con¬ 
veyed. transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United 
States, if the President shall determine that the owner 
thereof at the time such money or other property was 
required to be so conveyed, transferred, assigned, de¬ 
livered. or paid to the Alien Property Custodian or 
at the time when it was voluntarily delivered to him 
or was seized by him was— 

(1) A citizen or subject of any nation or State or 
free city other than Germany or Austria or Hungary 
or Austria-Hungary, and is at the time of the return 
of such money or other property hereunder a citizen 

or subject of any such nation or State or free city; 

***** 


(-H) 
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And the receipt of the said owner or of the person by 
whom said money or other property was conveyed, 
transferred, assigned, delivered, or paid over to the 
Alien Property Custodian shall be a full acquittance 
and discharge of the Alien Property Custodian or the 
Treasurer of the United States, as the case may be, 
and of the United States in respect to all claims of all 
persons heretofore or hereafter claiming any right, title, 
or interest in said money or other property, or com¬ 
pensation or damages arising from the capture of such 
money or other property by the President or the Alien 
Property Custodian: * * * 

Judicial Code Section 24 (20) (2S U. S. C. 41 (20)) known 
as the ‘Tucker Act”— 

[Jurisdiction of District Courts]: 

Concurrent with the Court of Claims, of all claims 
not exceeding S10.000 founded upon the Constitution 
of the United States or any law of Congress, or upon 
any regulation of an executive department, or upon 
any contract, express or implied, with the Government 
of the United States, or for damages, liquidated or 
unliquidated, in cases not sounding in tort, in respect 
to which claims the party would be entitled to redress 
against the United States, either in a court of law, 
equity, or admiralty, if the United States were suable, 
and of all set-offs, counterclaims, claims for damages, 
whether liquidated or unliquidated, or other demands 
whatsoever on the part of the Government of the 
United States against any claimant against the Gov¬ 
ernment in said court; * * * N 0 su it against the 
Government of the United States shall be allowed 
under this paragraph unless the same shall have been 
brought within six years after the right accrued for 
which the claim is made. The claims of # * * per¬ 
sons beyond the seas at the time the claim accrued, 
entitled to the claim, shall not be barred if the suit be 
brought within three years after the disability has 
ceased; * * * 
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I. 

The District Court erred in dismissing the Bill for lack 
of jurisdiction. 

Appellees 7 argument that the District Court was without 
jurisdiction of this suit is based on the decision of this 
court in Sigg-Fehr v. White, 52 App. D. C. 215, 285 F. 949. 
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In that case a suit was brought against the Custodian, the 
Treasurer and the Director General of Railroads to re¬ 
cover the proceeds of a sale of property by the Custodian 
to the Director General of Railroads, together with a profit 
that was realized by the latter through his subsequent re¬ 
sale of the property. Plaintiffs applied for an injunction 
pendente life to restrain the Custodian, the Treasurer and 
the Director General from disposing of funds in their re¬ 
spective hands. The District Court denied the temporary 
injunction and the case came before this Court on a special 
appeal from that order. This Court affirmed the order of 
the District Court, stating in its opinion that “the only 
question here is the necessity of an injunction pendente life 
to insure the sequestration of the property to abide the 
decree of the court, and this is completely accomplished by 
the express terms of Section 9 of the Act itself.’’ The pur¬ 
ported limitation on the quantum of recovery contained iu 
Section 7 of the Trading with the Enemy Act was not the 
basis of tiie Court’s decision. The Court said, “The valid¬ 
ity of that portion of the Act which places a limitation upon 
the right of recovery has not been raised, and therefore 
will not be considered.” (Italics added.) It will be seen 
that the very basis of the Supreme Court’s decision in the 
Becker Steel case was thus pointed out by this Court. 

In view of the quoted statements from the opinion, the 
language which appellees have quoted and stressed was un¬ 
necessary to the decision and mere dictum. Furthermore, 
it is directly contrary to the later decision of the Supreme 
Court in Becker Steel Company v. Camming .<?, 296 U. S. 74, 
which was handed down some 12 years after the decision 
in the Sigg-Fehr case. The effect of Section 7 (c) of the 
Act, in view of the protection of American citizens guar¬ 
anteed by the just compensation clause of the Fifth Amend- 
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liient, was squarely raised and passed on in the Beeler 
Steel case although the precise matter involved here was 
not involved there. The ruling and reasoning of the Court 
have never been modified or curtailed. 

Appellees argue that Cummings v. Deutsche Bank, 300 
U. S. 115, is a limitation on the interpretation of the Fifth 
Amendment in the Becker case. This is not correct and 
the Becker case is cited in the Deutsche Bank case as au¬ 
thoritative on the questions there considered and passed 
on (300 U. S. 120). The Becker case deals with the Con¬ 
stitutional protection of the rights of American citizens, 
while the Deutsche Bank case deals with the right of Con¬ 
gress to suspend payments to German nationals. The plain¬ 
tiff in the Deutsche Bank case was a German corporation 
and therefore an enemy alien while Becker Steel Company 
was an American corporation, and therefore a citizen. The 
distinction is vital, but has been overlooked or ignored by 
the appellees. 

The question involved in the Deutsche Bank case was as 
to the validity of Public Resolution 53 suspending the right 
of German nationals to recover seized property so long as 
Germany was in default in making payments to the United 
States. In Hirsch v. Cummings, 102 F. (2d) 269, 70 App. 
D. C. 1, also cited by appellees on page 10 of their brief, 
this Court said of the Deutsche Bank decision of the Su¬ 
preme Court: 

“The Court held that Public Resolution No. 53 did 
not withdraw consent to he sued, but that the original 
grant to alien enemies of a right to recover seized prop¬ 
erty ‘was made as a matter of grace and so was sub¬ 
ject to withdrawal by Congress.’ The upshot was that 
the trial court should not have dismissed the complaint 
for lack of jurisdiction, but should have dismissed it 
because Congress had suspended the right of the plain¬ 
tiff, an alien enemy, to recover.” (Italics added.) 
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Appellees also comment (note 4, page 10) on subsequent 
proceedings in the Circuit Court of Appeals in the Beck< r 
Steel case (05 F. (2d) 300), saying: ‘‘Subsequent to the 
reversal of the Becker Steel Company case by the Supreme 
Court, the Circuit Court of Appeals felt impelled to follow 
the dissenting opinion.” The Circuit Court of Appeals 
followed the dissenting opinion insofar as it said that the 
second suit brought by the Becker Steel Company was fore¬ 
closed by the proceedings in its first suit. That question 
was not passed on by the majority but was sent back for 
the determination of the District Court. The dissenting 
Justice must be considered as having concurred in the ma¬ 
jority opinion on the other issues involved, and there was 
no attempt by the Circuit Court of Appeals to decide other¬ 
wise. The Supreme Court did not attempt to pass on the 
merits of the controversv. It merelv held that the District 
Court had jurisdiction to do that (296 U. S. at 82). 

Appellees discuss the effect of the Tucker Act as a basis 
for jurisdiction. Appellant has never contended and does 
not now contend that jurisdiction is conferred to hear and 
determine this case under the provisions of the Tucker Act. 
It has been appellant’s position and is now appellant’s 
position that jurisdiction is conferred on the District Court 
by Section 9 (a) of the Trading with the Enemy Act and 
the Fifth Amendment to the Constitution. That such juris¬ 
diction exists with respect to American citizens where the 
Custodian is charged with waste and dissipation of prop¬ 
erty seized by him, was expressly determined by the Su¬ 
preme Court in the Becker Steel case (296 U. S. at p. 81) 
and that determination, as applied to American citizens, 
was not dictum and has not been qualified in the Deutsche 
Bank or any other case, except the erroneous decision of 
the court below. 


0 


Furthermore, as pointed out on page 10 of our main 
brief, there must, as a matter of constitutional right, be 
some means of recovery and some forum to hear and deter¬ 
mine every claim to just compensation; necessarily, so far 
as this case is concerned, they are to be found in the pro¬ 
visions of Section 9 (a), of the Trading with the Enemy 
Act. Similar reasoning was applied in Jacobs v. United 
States, 290 t\ S. 13, where it is said, p. 1G: 

“The form of the remedy did not qualify the right. 
It rested upon the Fifth Amendment. Statutory recog¬ 
nition was not necessary. Such a promise was implied 
because of the duty to pay imposed by the Amendment. 
The suits were thus founded upon the Constitution of 
the United States.” 


The Court of Claims has also held that the onlv remedv 

• • 

in such cases is under Section 9 (a) of the Trading with 
the Enemy Act, Escher v. United States, 68 Ct. CTs. 473; 
cert. den. 2S1 U. S. 752. 


It is settled bv a long line of decisions that the existence 
of a state of war does not deprive an American citizen of 
the protection of the Fifth Amendment. It is said in United 
States v. Cohen Grocery Company, 255 U. S. SI, Chief Jus¬ 
tice White writing the opinion, p. SS: 

“We are of opinion that the court below was clearly 
right in ruling that the decisions of this court indis¬ 
putably establish that the mere existence of a state of 
war could not suspend or change the operation upon 
the power of Congress of the guaranties and limita¬ 
tions of the Fifth and Sixth Amendments as to ques¬ 
tions such as we are here passing upon (Ex parte Mil¬ 
ligan, 4 Wall. 2, 121-127; Monongahela Navigation Co. 
r. United States, 14S U. S. 312, 336; United States v. 
Joint Traffic Association, 171 U. S. 505, 571; McCray 
v. United States. 195 IT. S. 27, 61; United States v. 
Cress, 243 U. S. 316, 326; Hamilton v. Kentucky Dis¬ 
tilleries Co., 251 U. S. 146,156).” 
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In National City Bank of Now York v. United States, 275 
Fed. 855 (affirmed 2S1 Fed. 754, CCA 2), it is said, p. S59: 


“The Fifth Amendment to the Constitution of the 
United States provides that private property shall not 
be taken for public use without just compensation. Ar¬ 
ticle 1, Sect. 8, cl. 11 of the Constitution of the United 
States confers upon the Congress power to declare 
win*. This war power however, does not abrogate the 
constitutional guaranty contained in the Fifth Amend¬ 
ment as has been recently reiterated by the Supreme 
Court in the Lever Act cases.'’ 


There is no suggestion in the entire Trading with the 
Enemy Act that Congress intended to deprive a citizen of 
compensation for property seized and wasted or dissipated 
by any form of procedure by the Custodian. The Act was 
not a confiscation act and has never been so construed. 
Commissioner of Internal Revenue v. Stearns, 65 F. (2d) 
371, Becker Steel Company r. Cummings, 296 IT. S. 74, 
Ilenkels v. Sutherland, 271 U. S. 29S, Esclier v. Woods, 281 
U. S. 379. 


In his inaugural address of January 20, 1941, President 
Roosevelt declared with emphasis: 

“The Bill of Rights remains inviolate.” 

On the same day the Supreme Court said: 

“One of the most important and delicate of all inter¬ 
national relationships, recognized immemorially as a 
responsibility of government, has to do with the pro¬ 
tection of the just rights of the country’s own nationals 
when those nationals are in another country.” nines , 
etc. r. Davidowitz, decided January 20, 1941. 

If the judgment of the court below shall be affirmed by 
this Court one of the most important guaranties of the 
Bill of Rights will have been violated in the case of an 
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American national residing- in another country for the sole 
purpose of furthering American trade. 

IL 

Appellees, not having taken a Cross-Appeal, may not 
raise in this Court matters set forth in their Motion for 
Summary Judgment which were not passed upon by the 
District Court. 

Appellees joined with their motion to dismiss on juris¬ 
dictional grounds, a motion for summary judgment upon 
the grounds that appellant was an enemy, that he was 
guilty of laches in prosecuting his suit herein, and that he 
had released the claim sued upon when he signed the cus¬ 
tomary releases on the piecemeal returns of money and 
securities held for him by the Alien Property Custodian. 
The District Court granted the motion to dismiss for want 
of jurisdiction, but did not pass on the motion for summary 
judgment. Appellant appealed from the order of dismissal. 
Appellees did not. 

Appellees argue that on this appeal they are entitled to 
rely on the matters set forth in their motion for summary 
judgment. In other words, without taking a cross-appeal, 
they are asking this Court to pass on matters which were 
not considered below* and are foreign to the sole issue de¬ 
cided, that of jurisdiction. In support of their contention, 
appellees cite United States v. American By. Express Co:, 
265 U. S. 425, where the Court held, p. 435: 

“* * * the appellee may, without taking a cross¬ 
appeal, urge in support of a decree any matter appear¬ 
ing in the record although his argument may involve 
an attack upon the reasoning of the low*er court, or an 
insistence upon matter overlooked or ignored by it.” 
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The proper application of this rule to the case at bar 
would permit one to support such an order as was made by 
the court below that it did not have jurisdiction of the case 
bv evervthing disclosed in the record; but, without a cross- 
appeal, appellees may not urge in effect that the District 
Court erred in not taking: jurisdiction and then press tlieir 
motion for a summary judgment which the court below did 
not pass on. This well-settled law is pointed out by Mr. 
Justice Brandeis in his opinion in the Express Company 
case, where he said, p. 435: 


•‘It is true that a party who does not appeal from a 
final decree of the trial court cannot be heard in opposi¬ 
tion thereto when the case is brought here by the appeal 
of the adverse party. In other words, the appellee may 


not attack the decree with a view either to enlarging 
his own rights thereunder or of lessening the rights of 


his adversary, whether what he seeks is to correct an 
error or to supplement the decree with respect to a mat¬ 


ter not dralt with below." (Italics supplied.) 


There can be no doubt as to the applicability of this pas¬ 
sage taken from the opinion relied on by the appellees. If 
the case should be finally dismissed for want of jurisdiction, 
the plaintiff could seek a remedy for his loss elsewhere; but, 
if a final judgment on the merits were given without a day 
in court on the important disputed issues, the plaintiff 
might be held to be barred from all remedy for the great 
losses he sustained by the Custodian's arbitrary dissipation 
of his property. 


In Minlry Construction Co. r. Maryland Casualty Co ., 
300 U. S. 185, Mr. Justice Cardozo quoted the above para¬ 
graph adding, p. 191; “The rule is inveterate and cer¬ 
tain.” A long line of authorities was cited in the opinion 
to show that it is thoroughly settled, as we are contending 
here. 
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The other three cases cited by appellees, at page 15 of 
their brief— Merchants' Nat. Bank v. Richmond, 256 U. S. 
635, 638; Carlson v. Curtiss, 234 U. S. 103, 106; Southern 
Pac. Co. v. Schuyler, 227 U. S. 601, 611—are not applicable 
as they merely apply the rule that the Supreme Court will 
review the facts on an appeal from the highest court of a 
state if the state court's findings are inadequate. 

See also Peoria d'- P. V. R. Co. v. 1 nited States, 263 U. S. 
528, 536. The Maria Martin, 12 Wall. 31, 40; Bolles v. Out¬ 
lay Co., 175 U. S. 262. 


III. 

Appellant was not an Enemy of the United States nor a 
German national by construction or otherwise. 

This was not passed upon below and is not properly 
before this Court, nevertheless, 14 pages of appellees’ 
brief (pp. 16-30) argue that the appellant was an enemy 
(i. e., a German national without constitutional rights, un¬ 
der Cummings v. Deutsche Bank, 300 U. S. 115). 

The fallacy of the argument lies in the fact that the 
Supreme Court in the Deutsche Bank case was dealing with 
a true German national. It cited the Becker Steel case to 
show that the District Courts have jurisdiction to protect 
all statutorv and constitutional rights arising out of Sec. 

v C 1 C7 

9 of the Trading with the Enemy Act. (Cf. 300 U. S. 120.) 
Pflueger could only have become a German citizen by natur¬ 
alization according to German law, but could not have been 
naturalized in time of war because of the inhibition con¬ 
tained in the last clause of the 2nd Sec. of the Expatriation 
Statute of March 2,1907 (34 Stat. 1228; 8 U. S. C. Sec. 16), 
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which provides that no American citizen may expatriate 
himself in time of war. The appellant so far from having 
any intention or desire to become a (Jerman citizen, did 
everything in his power to assert his American citizenship. 

The true status of the appellant was passed upon and 
determined in three orders of the Executive branch of the 

i 

Government in 1920, when the Attorney General returned 
the proceeds of the sale of his Hawaiian properties to him 
(R. 205-09, 213). Each of these orders contained the find¬ 
ing “that the claimant is neither an enemv nor an allv of 
enemy.” 

I 

In Robert II. Jackson, Attorncij General v. Irvine; Trust 
Company as Executor of Hermann Sielckcn, Deceased, de¬ 
cided by the Supreme Court on January G, 1941, the same 
argument was made and rejected. 

The Court also has recently strongly emphasized that 
the eburts must follow executive determinations in matters 
committed to the executive branch of the Government by 
Congress, United States v. George S. Bush & Co., Inc., 310 
XT. S. 371: and Z. <P F. Assets Realization Corporation, Peti¬ 
tioner v. Cordell Hull, Secretary of State, ct al., decided 
January 6, 1941. 

The appellees’ contention has never received the approv¬ 
al of any court and is repugnant to justice. The same argu¬ 
ment was disposed of in the fewest words by the Court of 
Claims in Castell, anc. ex. of Beta Iscnbcrg r. United States, 
83 Ct. Cls. 222, where it is said, p. 232: 

“It is so clear that Beta Isenberg when in fact a 
loyal citizen could not be made a hostile enemy by 
legislative act that we cannot assume Congress so 
intended.’ ’ 
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Appellees suggest that the definition of the term “en¬ 
emy” contained in Section 2 of the Act was a codification 
of existing law on the subject. The section provides in part 
as follows: 


“Sec. 2. That the word ‘enemy’, as used herein, 
shall be deemed to mean, for the purposes of such trad- 
inn a)) d of this Act * * *” (Our italics.) 


It cannot be said that by this provision Congress attempt¬ 
ed to legislate an American citizen into the status of an 
enemy because of his mere physical presence in Germany; 
nor can it be argued that Congress intended to adopt cer¬ 
tain loose generalities contained in Supreme Court opin¬ 
ions applicable to entirely different situations, in many 
of which statutes were involved which contained explicit 
provisions for confiscation. 


Appellant is an American citizen. Ilis citizenship at the 
time of the seizure of his property cannot be questioned. 
It had been expressly and repeatedly acknowledged over a 
long period of years (R. 195-210; R. 105, f. 128; R. 108, 
f. 131). The appellant’s loyalty to the United States is 
also unquestioned. He lived abroad, as many American 
citizens properly do, in the interest of American trade and 
commerce. He was the European representative of H. 
Hackfeld & Company, Ltd., the largest commercial enter¬ 
prise in the Territory of Hawaii, where he was born and 
had, for a lifetime, retained his principal property in re¬ 
liance upon the principle of international law, followed by 
this country for more than a century, that property of in¬ 
habitants of territory acquired by the United States will 
be sacredly protected whether the owner remains in the 
acquired territory or returns to the country of his native 
allegiance. 

Henderson v. Poindexter, 12 Wheaton 530, 535; 

United States v. Arredondo, 6 Peters 691, 712; 
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Soulard v. United States, 4 Peters 511; 

Smith v. United States , 10 Peters 326, 330; 

United States v. Kingsley. 12 Peters 476, 485; 

Strother v. Lucas, 12 Peters 410, 435, 436; 

United States v. Percheman, 7 Peters 51, S7; 

United States v. Moreno, 1 Wall, 400,404; 17 L. Ed. 

633, 635; 

United States v. Repentiyny. 5 Wall. 211, 260; 

Knight v. Land Association, 142 U. S. 161,184. 

Xot one of the cases relied upon by appellees to sup¬ 
port their novel and fine-spun argument even approaches 
the facts of this case. In all of them either the owner had 
acquired actual foreign status through citizenship, or for¬ 
feited his American citizenship by his own enemy activities, 
or the property itself had acquired enemy status by situs 
or use. The limits of this brief will not permit us to dis¬ 
cuss all of the authorities cited, but we will show the inap¬ 
plicability of the ones particularly emphasized by appellees. 

Th6 Mary and Susan, 1 Wheat. 46, involved the seizure, 
as a prize of war in 1812, of property shipped from Eng¬ 
land. The case stands for no more than the proposition 
that a prize of war may be seized on the high seas. 

Mr's. Alexander's Cotton, 2 Wall. 404, concerned the seiz¬ 
ure bv the Union forces of cotton which was located in the 
* 

war zone of the Civil War. The Court, in upholding the 
seizure, pointed out that cotton was regarded as one of 
the South’s “main sinews of war,” and hence liable to 
seizure as contraband. 

Particular stress is laid on Miller v. United States, 11 
Wall. 268. The case arose under the Civil War Confisca- 
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tion Acts which provided for the seizure and confiscation 
of property of Southern belligerents. The acts gave to the 
owner the right to proclaim his loyalty to the Union and 
thereby save his property from confiscation. Miller did 
not take advantage of this provision. He was, in fact, an 
active supporter of the Confederacy, an officer in the Con¬ 
federate Army, a member of the Confederate Congress and 
had contributed large sums to the Confederate cause. The 
Supreme Court held that under these circumstances his 
property was properly confiscated making this significant 
limitation at page 310: 

“It may be conceded that the laws of war do not jus¬ 
tify the seizure and confiscation of any private prop¬ 
erty except that of enemies.” 

The concluding sentence of the opinion reads: 

(p. 313) “Upon the whole, then, we are of the 
opinion that the Confiscation Acts are not unconstitu¬ 
tional, and we discover no error in the proceedings in 
this case.” 

The ease has no real bearing on the questions involved 
here. During the Civil War most of the belligerents were 
citizens of the United States. Obviously the rebellious 
ones were real enemies who threw in all they had in sup¬ 
port of the cause in which they believed. Pflueger, on the 
other hand, did nothing to aid Germany except, perhaps, 
to allow his name to be used for a worthv charity. There 
is no proof that he did a single thing in furtherance of the 
charity. Anyhow, charity is always permitted in war or 
peace and is deemed to be worthy of praise. (Vomnkel v. 
First Federal Trust Co., 10 F. (2nd) 19, CCA 9). 

In Ford v. Surget, 97 U. S. 594, the property was situat¬ 
ed in Mississippi and destroyed by the Confederate Army 
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to keep it from falling into the hands of Federal forces. 
It was contraband and liable to destruction in time of war. 

In Jnragna Iron Coni pang r. United States, 212 V. S. 
207, the property involved was located in Cuba, at that time 
Spanish territory. It was destroyed by the United States 
military authorities as a war measure during the prosecu¬ 
tion of the Spanish-American War because yellow fever 
was prevailing near our armed forces. The destruction 
was held to have been a proper military measure and with¬ 
in the legitimate discretion of the militarv commander. 


In Herrera v. United States . 222 U. S. 558, a steamship 
located in Cuba during the Spanish-American War was 
captured by United States military authorities. Prior to 
capture the ship had been used to transport Spanish troops, 
munitions of war and supplies. After the capture she was 
used by the American forces for the same purpose. The 
owners of the ship and the claimants in the case were born 
in Spain and under the Spanish regime were Spanish sub¬ 
jects residing in Havana, the scene of the conflict. What 
was said in the opinion was addressed to the particular 
facts of the case. 


In Sutherland v. Mayer. 271 U. S. 272, no question of 
the confiscation of a loyal American citizen’s property while 
resident in an enemy country was involved. It was merely 
held that the declaration of a state of war between 
countries, of which members of a partnership are re¬ 
spectively citizens, effects a dissolution of the partnership, 
and that, after the declaration of war, trading between 
residents of the countries at war is forbidden. 


Miller r. Sinjen. 2S9 Fed. .388, was a case of a German- 
born, naturalized American citizen who resided in Germany 
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almost continuously from 1901 until after the war, while 
Voirhickle v. First Federal Trust Company, 10 F. (2d) 19 
(CCA 9) and Stadtmuller v. Miller, 11 F. (2d) 732 (CCA 
2), dealt with German Nationals who had come here volun¬ 
tarily, returned to Germany during the war and remained 
there until the war was over. Their properties were re¬ 
turned to them, the respective courts applying the true in¬ 
tention of Congress, as expressed in Section 9 of the Trad¬ 
ing with the Enemy Act. While the claimants in these two 
cases were German Nationals and never had acquired 
American citizenship, Pflueger was horn in Hawaii, acquir¬ 
ed American citizenship under Sec. 4 of the Act organiz¬ 
ing the Territory of Hawaii (31 Stat. 141), and had pre¬ 
served his American citizenship status with great care. 

The many cases cited by appellees in support of their 
contention that appellant and his property acquired enemy 
status are not in point. Appellees argue that an enemy 
country through control of the owner, present there, could 
control his property located 8,000 miles away. The argu¬ 
ment is far-fetched and not supported by a single case. 

Appellant’s property consisted of minority interests in 
two Hawaiian corporations engaged to the utmost extent 
in producing sugar, all of which went to the United States 
and its allies. Anv control which Germany mav have had 
over appellant because of his presence there during the 
war could in no way affect the properties or the uses to 
which they were put. 

The appellees quote and rely upon Tate v. Escher , 33 
Fed. (2d) 556; 59 App. D. C. 81, but this case was reversed 
on grounds that repudiate the argument of appellees, 
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Escher v. Woods, 2S1 U. S. 379. The Supreme Court held 
that administration charges imposed by the Department of 
Justice on return of a claimant’s property were illegal as 
to American citizens. 


IV. 


Appellant has not been guilty of Laches. 

Pages 30-35 of appellees’ brief argue, as a second ground 
for the motion for summary judgment, that appellant has 
been guilty of laches. Laches is always a question of fact. 
Appellant’s contention is, as set forth in our main brief 
pp. 7-S, that from 1920 until he brought this suit he was 
seeking relief against others whom he believed liable for 
the loss lie had sustained. It was not until 1935 when the 
decision in the Becker Steel case was rendered that the true 
remedy for his loss became apparent, and promptly there¬ 
after he brought this suit. The Mixed Claims Commission 
and Courts to which he had previously resorted, had held 
that he had no remedy against Germany or the purchasers 
of his shares, while the reasoning of the Court in the 
Beeke\r case showed plainly that his remedy is against the 
United States under section 9 (a) of the Trading with the 
Enemy Act. 

The Courts have always recognized that the doctrine of 
laches does not apply where a claimant has unsuccessfully 
consumed a great amount of time in pursuing the wrong 
remedy and such conduct does not foreclose the claimant 
from pursuing the correct remedy when he at length ascer¬ 
tains his rights, especially where, as here, Congress has 
deliberately prescribed that his sole relief and remedy shall 
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1)0 under section 9 of the Trading with the Enemv Act 
and has intentionally refused to insert a limit of time with¬ 
in which suit must be brought. 

The leading case is Southern Pacific Co. v. Bogert , 250 
r. S. 4S3, where the Court said, p. 488: 

“More than twenty-two years had thus elapsed since 
the wrong complained of was committed. But the 
essence of laches is not merely lapse of time. It is 
essential that there be also acquiescence in the alleged 
wrong, or lack of diligence in seeking a remedy. Here 
plaintiffs, or others representing them, protested as 
soon as the terms of the reorganization agreements 
were announced; and ever since, they have with rare 
pertinacity, and undaunted by failure, persisted in the 
diligent pursuit of a remedy, as the schedule of the 
earlier litigation referred to in the margin demonstrat¬ 
es.’ ’ 

The quotation is peculiarly pat in parclleling the per¬ 
sistency of the appellant herein. 


Appellees also argue that the delay has resulted in 
difficulty in proving the 191S value of plaintiff’s stock in 
the two companies. Similar arguments have been ad¬ 
dressed to Congress without avail. Further, the argument 
is not borne out by the facts. A stipulation has been en¬ 
tered into in this case by which the depositions of witnesses 
taken in the case of Bodenhcrg v. Murphg. Equity No. 
02345 in the District Court, and the testimony of certain 
witnesses called in the case of Rodiek v. United States , Con¬ 
gressional No. 17745, in the Court of Claims, are admissible 
in this case. Witnesses whose testimony is thus available 
are Bradley W. Palmer, who was in charge of the entire 
Hackfeld matter for the Alien Property Custodian; Jacob 
F. C. Hagens, John F. Humburg and George F. Rodiek, 
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the three vice-presidents of the Hackfeld Company and in 
charge of its properties for the three years prior to our 
entrv into the war and the first vear thereafter; Charles R. 
Hemenway, Frank C. Atherton and Richard A. Cooke, 
three of the Custodian’s representatives in the Hawaiian 
Islands; Ambrose Joseph Wirtz, secretary to the president 
of the Hackfeld firm and custodian of the accounts and 
records of that company and of the Alien Property Cus¬ 
todian's new company, American Factors, Limited, and 
Walter F. Dillingham and Walter F. Frear, who were ac¬ 
tive in the attempted reorganization of the company prior 
to the time when the Custodian took it over. 

With the exception of Humburg and Rodiek, all of these 
witnesses were called by the government in the other cases. 
They comprise practically all of the persons who would 
have been in a position to testify had this case been insti¬ 
tuted in lfilS. Under the circumstances, it cannot be said 
that the appellees are being put to any hardship insofar 
as proof of the value of the properties is concerned by rea¬ 
son of the lapse of time. Furthermore, the books, records, 
profit and loss statements and complete data of both cor¬ 
porations were available and all the appellees desired from 
them has been offered in evidence. 

At page 31, while discussing this subject of laches, ap¬ 
pellees state “it was not seriously disputed below that ap¬ 
pellant’s Pacific Guano claim was barred.” This is not 
true. Appellant is suing to recover just compensation as 
a result of the illegal, restrained and unfair sale of that 
stock, as well as for the loss involved in the dissolution of 
the Hackfeld company. 
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V. 


The Releases were never intended to cover a Claim for 
Just Compensation. 

Pages 35-40 of appellees’ brief deal with this third 
ground of the motion for summary judgment. Releases 
were demanded bv the custodian after the Attorney Gen- 
eral, acting for the President, had determined that appel¬ 
lant was an American citizen and had ordered the return 
to him of the proceeds of the sale of his Hawaiian proper¬ 
ties. Appellant testified that these releases were given un¬ 
der duress and that he could not get the proceeds unless he 
signed the releases (R. 169-170). Duress, a factual issue, is 
properly a matter for trial and may not be determined on a 
motion for summary judgment, Wyatt v. Madden, 59 App. 
D. C. 38, 32 F. (2d) 838. 

These releases were intended to cover the property re¬ 
turned at the time and specified therein according to the well- 
known practice in piecemeal deliveries. If they were in¬ 
tended to bar a claim for just compensation under the Fifth 
Amendment, the officer who insisted upon them before re¬ 
turning the proceeds of the sale, certainly exceeded his au¬ 
thority. The claim had been allowed and he had no right 
to coerce the appellant to any extent whatever. 

The part of Sec.. 9 (b) of the Trading with the Enemy 
Act quoted by appellees on page 39 of their brief does not 
support their argument that the releases were exacted by 
authority of Congress. To so construe Sec. 9 (b) would 
be a clear violation of the intention of Congress, which all 
the Courts have held to have been benevolent. It would 
also be contrary to the purpose of the Fifth Amendment, 
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for, os pointed out by the Supreme Court in the Becker 
Sice! case, that amendment protects the citizen from all 
waste and dissipation by the officers of the Government 
while in possession of the citizens property. It was never 
intended by sec. 9 (b) to take away a loyal American 
citizen’s remedy of just compensation or to permit the 
Government officials to shield their arbitrary acts by de¬ 
manding general releases when returning the insufficient 
funds held by them in the trust. See Henkel s v. Suther¬ 
land.' 271 U. S. 29S; Eschar v. IToor/s, 2S1 U. S. 379; Backer 
Steal Co. v. Cummings, supra; (R. 207-209). 


Appellees cite no cases where a release given to obtain 
money held by the Alien Property Custodian constituted a 
bar to a recovery of additional money or property to which 
claimant was justly entitled. In Ilenkals v. Sutherland, 
{supra), similar releases were given by the claimant and 
the Court held in a suit brought after the delivery of such 
releases that the claimant, an American citizen, was en¬ 
titled to interest on the money held by the Alien Property 
Custodian. Frankly, we are surprised that the Govern¬ 
ment would urge this particular defense against a loyal 
American citizen when the Government has heretofore 
consistently interpreted these instruments as not barring 
the recoverv of additional monevs due to thousands of 
claimants under the Trading with the Enemv Act who 
have executed similar releases on receiving piecemeal de¬ 
livery of their properties. 

Cases cited by appellees are not in point since they do 
not deal with a situation where a claimant, prior to signing 
and delivering a release, had been held to be entitled to the 
money and yet the Government demanded a release before 
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turning; the monev over to the claimant. The case 
principally relied upon by appellees is Cairo etc. R. R. v. 
United States, 267 U. S. 350. The case is plainly distinguish¬ 
able on two grounds: (1) the Director (leneral gave more 
than he would have been obliged by law to give, and (2) 
there was no issue of duress. There was no protest. The 
settlement was fair and the very claim considered was re¬ 
leased as part of the settlement. There is no mention of a 
claim for just compensation in any of the Pfiueger re¬ 
leases. 

On pages 30-7, appellees argue that there was no con¬ 
structive duress and that the Alien Property Custodian 
was not a trustee for the appellant, citing Cummings v. 
Deutsche Rank, 300 U. S. 115. As we have previously point¬ 
ed out, page 3 of this reply brief, the Deutsche Bank case 
was only concerned with alien enemies and not with Amer¬ 
ican citizens. The opinion in the case called attention to 
the Becker Steel Co. decision as establishing the right of 
claimants to continuous protection under section 9 (a) 
of the Trading with the Enemy Act after the passage of the 
Settlement of War Claims Act and Public Kesolution No. 
53. (300 U. S. 115, at p. 120.) 


With respect to the seized property of American citizens, 
Congress provided that the Alien Property Custodian was 
a trustee. (See Secs. 6, 7 (c) and 9 (a) of the Trading 
with the Enemy Act). This trust relationship was recog¬ 
nized by Congress when Sec. 23 was added on March 4, 
1923. It provides in part: 

“The Alien Property Custodian is directed to pay 
to the person entitled thereto * * * the net income * # * 
in respect of any money or property held in trust for 
such person by the Alien Property Custodian or by the 
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Treasurer of the United States for the account of the 
Alien Property Custodian. * * #? * (Our italics.) 

The courts will not enforce a release exacted by a trustee 
from his beneficiary where the trustee demands as a con¬ 
dition for making a required payment to the beneficiary 
the signing of a general release prior to making the pay¬ 
ment. Ingram r. Lewis, 37 F. (2d) 259, cert. den. 282 U. S. 
842, Adams r. Co-wen, 177 U. S. 471, Wheeler r. Smith, 9 
How. 55. 

Appellees refer to a letter from appellant to his cousin, 
Hagens, dated February 28, 1922, or 12 days after the 
execution of the second release. Appellees maintain that 
the language of this letter indicates an acquiescence by 
Pflueger in the adequacy of the sums received for his prop¬ 
erty and an intent by him to accept the sums received as a 
full settlement of his claim against the United States. That 
Pflueger had not acquiesced and had no intention of treat¬ 
ing the payments as a full settlement of his claim is shown 
by the two protests (R. 181-4, 18G-9) which were dated May 
17, 1921, and February 17, 1922, and were forwarded to 
the Department of Justice by appellant's attorney on Feb¬ 
ruary 23, 1922, five days prior to appellant’s letter to 
Hagens. 

VI. 

There are genuine issues as to material facts and appel¬ 
lees are not entitled to a summary judgment. 

Rule 5G (c) of the Rules of Civil Procedure provides for 
the entry of a judgment if the various documents on file 
show that “there is no genuine issue as to any material 
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fact and that the moving party is entitled to a judgment as a 
matter of law.” But a motion for summary judgment is not 
and never was intended to be a substitute for a trial. Its 
scope is limited to finding whether or not an issue exists 
for trial and does not extend to a determination of the con¬ 
tested issues of the case. 


The rule is well stated in an authoritative article of Clark 


and Samenow, 38 Yale L. J. 423, 449, where it is said: 

“With the affidavits before it, the function of the 
court is to determine whether or not a bona fide issue 
has been presented for trial. If none is found, an order 
is made granting the motion for a summary judgment. 
On the other hand, if an issue does appear, it is not 
within the power of the court to decide it summarily. 
The defendant is entitled, as a matter of constitutional 
right, to a trial under the general procedure.” 


After reviewing the history of summary judgment in 
the District of Columbia, it is added, p. 458: 

* Indeed the facts set forth in the defendant’s 
affidavit are assumed to be true as a safeguard of the 
right to jury trial. This is in line with the consistent 
policy in this jurisdiction of construing the plaintiff's 
affidavit strictly , while the defendant's affidavit id 
broadly construed (Citing cases—Italics added.) 

See this Court’s decision in Wyatt v. Madden, 59 App. 
I). C. 38; 32 F. (2) 838. 

There are many vital issues of fact in this case that are 
strongly contested, such as the effort of the appellant to 
leave Germany after the declaration of war by the United 
States, the extent of the constraint placed on him by the 
German Government, the scope of the releases and the 
reason for the delay in instituting this suit, while, as to 
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laches, appellees admit on page 32 of their brief that “there 
is a disputed fact, and a very substantial one.” Since 
appellees admit one genuine issue of material fact, they 
certainly are not in a position to argue that they are en¬ 
titled to a summary judgment as a matter of law under 
rule 56 of the rules of Civil Procedure. Indeed the case is 
full of disputed fact. 


Conclusion. 

For fhe reasons herein stated, we submit that the order 
of the trial court dismissing this action for want of juris- 
dictioln must be..reversed. Appellees’ motion for a sum¬ 
mary judgment,Wiot4i$5^ng been considered by the court 
below, should not be passed upon here in the absence of a 
cross-appeal by appellees and in any event the motion for a 
sumnkary judgment should be overruled because it is not 
a proper case for such disposition. 

Dated, February 10, 1941. 

Respectfully submitted, 

REUBEN D. SILLIMAN, 
WILLIAM R. RODENBERG, 
SHERWOOD E. SILLIMAN, 
Attorneys for Appellant . 
















